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INTERNATIONAL LEGAL REMEDIES FOR UKRAINE 

 

 Russia has exacerbated the tragic civil war in Ukraine by violating a number of 

international treaties and laws.  Ukraine should pursue remedies through the international legal 

process to check Russian aggression.  Such action will provide Ukraine with a number of 

benefits: the international forum is Ukraine‟s best chance to recover against the more powerful 

Russia; it will add legitimacy to the resolution of the dispute; it will lend much-needed 

transparency to a delicate process; and a fair result will strengthen the international system.   

 Russia has several obligations to Ukraine under both bilateral and multilateral treaties as 

well as under customary international law.  Respect for territorial integrity, respect for 

sovereignty, protection of minorities, and the respect for the right to self determination are 

among the obligations agreed upon through these channels.  The internal strife in Ukraine has 

blurred the lines in several ways and raised several important questions.  In the Crimea, the 

threshold question of whether the vote to secede from Ukraine and join Russia was a legitimate 

exercise must be addressed first.  If it was not, the question of how to remedy the situation is 

next. 

I. Background of the Civil Unrest and Ensuing Conflict 

 In November 2013, then-President of Ukraine Viktor Yanukovych backed out of plans to 

sign a trade deal with the European Union, instead favoring closer ties with Russia.
1
  Pro-EU 

Ukrainians gathered in Kyiv‟s Maidan Square in peaceful protest.
2
  On November 30, 2014, riot 

                                                 
1
 Kristina Daugridas and Julian Davis Mortenson, editors, United States Condemns Russia’s Use of Force in 

Ukraine and Attempted Annexation of Crimea, 108 Am. J. Int‟l L. 784, 784 (October 2014). 
2
 Id. 
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police moved in and the scene turned violent.
3
  By many accounts, Yanukovych‟s government 

incited the violent clashes with police by sending agents amongst the protesters to provoke 

confrontations.
4
  In the ensuing weeks, negotiations between the government and the protesters 

were on-again-off-again and clashes in the street became frequent.
5
  The violence escalated, 

leaving more than 100 dead in January and February, 2014.
6
  The excessive use of force and 

violence ultimately led to the collapse of the government.
7
  After Yanukovych lost control of the 

situation, he fled to Russia near the end of February, 2014.
8
  The regions of Donetsk, Luhansk 

and Crimea fell apart shortly thereafter. 

A. Unrest in the Crimea 

Pro-Russian counter-protests sprang up in February 2014, including in Crimea.
9
  Crimea 

was a semi-autonomous region and the only part of Ukraine where most of the population is 

ethnically Russian.
10

  Russian troops began systematically occupying Ukrainian government 

buildings in Crimea, raising the Russian flag over the Crimean parliament building on February 

27, 2014.
11

   The next day, Ukraine‟s Ambassador to the UN requested an urgent meeting of the 

UN Security Council due to “the deterioration of the situation” in Crimea and the threat to “the 

                                                 
3
 A New Revolution on Maidan Square, The Economist, December 7, 2013. 

http://www.economist.com/news/europe/21591217-has-ukrainians-defiance-presidents-european-policy-split-

country-new-revolution.  
4
 Id. 

5
 Kristina Daugridas and Julian Davis Mortenson, editors, United States Condemns Russia’s Use of Force in 

Ukraine and Attempted Annexation of Crimea, 108 Am. J. Int‟l L. 784, 784 (October 2014). 
6
 Report of the Office of the United Nations High Commissioner for Human Rights on the Situation of Human 

Rights in Ukraine, UN Doc. A/HRC/27/75, p. 3 (Sept. 19, 2014). 
7
 Id. 

8
 Steven Lee Myers, Ousted Ukrainian Leader, Reappearing in Russia, Says, ‘Nobody Deposed Me,’ New York 

Times (February 28, 2014). http://www.nytimes.com/2014/03/01/world/europe/russia-ukraine.html?_r=0.  
9
 Kristina Daugridas, supra, 108 Am. J. Int‟l L. 784, 788 (October 2014). 

10
 Id. 

11
 Roland Oliphant, Ukraine crisis: Russian Flag raised in Crimea as gunmen storm parliament, The Telegraph 

(February 27, 2014), available at http://www.telegraph.co.uk/news/worldnews/europe/ukraine/10664381/Ukraine-

crisis-Russian-flag-raised-in-Crimea-as-gunmen-storm-parliament.html.  

http://www.economist.com/news/europe/21591217-has-ukrainians-defiance-presidents-european-policy-split-country-new-revolution
http://www.economist.com/news/europe/21591217-has-ukrainians-defiance-presidents-european-policy-split-country-new-revolution
http://www.nytimes.com/2014/03/01/world/europe/russia-ukraine.html?_r=0
http://www.telegraph.co.uk/news/worldnews/europe/ukraine/10664381/Ukraine-crisis-Russian-flag-raised-in-Crimea-as-gunmen-storm-parliament.html
http://www.telegraph.co.uk/news/worldnews/europe/ukraine/10664381/Ukraine-crisis-Russian-flag-raised-in-Crimea-as-gunmen-storm-parliament.html
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territorial integrity of Ukraine.”
12

  The Russian Federation Council, the upper chamber of 

parliament, authorized the use of military power in Ukraine on March 1, 2014.
13

  Two days later, 

the Russian Black Sea Fleet stationed in Crimea demanded that the Ukrainian navy in Sevastopol 

surrender.
14

  Crimea‟s leadership voted in favor of a referendum on whether it should join Russia 

on March 6, 2014.
15

   On March 15, 2014, the UN Security Council met to discuss the upcoming 

referendum in Crimea.
16

  In the meeting, the Council voted on a draft resolution S/2014/189: 

thirteen of the fifteen members voted in favor of adopting the resolution.
17

  China abstained and 

Russia unsurprisingly vetoed adopting the resolution.
18

  Russia asserted that there was “a legal 

vacuum [in Crimea] generated by an unconstitutional coup d‟etat carried out in Kyiv by radical 

nationalists in February” which intended to “impose their order throughout Ukraine.”
19

 

Despite widespread condemnation, the Crimean referendum was held on March 16, 

2014.
20

  Many reports indicated that over 95% percent of voters supported secession from 

Ukraine and unification with Russia.
21

  The results were quickly denounced: many boycotted the 

vote, notably Crimean Tatars and ethnic Ukrainians, and there were allegations of  Russian 

                                                 
12

 Yuriy Sergeyev, Letter Dated 28 February 2014 from the Permanent Representative of Ukraine to the United 

Nations addressed to the President of the Security Council, UN Doc. S/2014/136 (February 28, 2014). 
13

 Timeline: Ukraine’s Political Crisis, Al-Jazeera (Sept. 20, 2014), available at 

http://www.aljazeera.com/news/europe/2014/03/timeline-ukraine-political-crisis-201431143722854652.html.  
14

 Id. 
15

 Id. 
16

 UN Doc. S/PV.7138 (March 15, 2014). 
17

 Id. 
18

 Id. 
19

 Id. at p. 2. 
20

 David M. Herszenhorn, Crimea Votes to Secede From Ukraine as Russian Troops Keep Watch, New York Times 

(March 16, 2014), available at http://www.nytimes.com/2014/03/17/world/europe/crimea-ukraine-secession-vote-

referendum.html.  
21

 See, e.g., David M. Herszenhorn, supra. 

http://www.aljazeera.com/news/europe/2014/03/timeline-ukraine-political-crisis-201431143722854652.html
http://www.nytimes.com/2014/03/17/world/europe/crimea-ukraine-secession-vote-referendum.html
http://www.nytimes.com/2014/03/17/world/europe/crimea-ukraine-secession-vote-referendum.html
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troops intimidating dissenters who were thinking of voting.
22

  Some estimates put the actual 

voter turnout at as little as 30%, with only 50-60% voting in favor of annexation.
23

  If these 

estimates are true, then as few as 15% of Crimeans may have voted in favor of annexation. 

Russian President Vladimir Putin has been vocal in his support of the referendum, stating 

“[t]he future of Crimea was determined by the people who live on [Crimea]”
24

 and that the 

referendum was “fully consistent with international law and the UN Charter,” referencing the 

International Court of Justice‟s Kosovo Advisory Opinion.
25

  Two days after the referendum, 

Putin signed a treaty assimilating Crimea into Russia.
26

  On March 20 and 21, 2014, the two 

houses of the Russian parliament voted to ratify the treaty, bringing it into effect.
27

  The State 

Duma - the lower house - voted in favor 443 to one and the Federation Council - the upper house 

- approved unanimously.
28

 

Despite the strong Russian support for the referendum in Crimea, the rest of the world 

was not convinced.  The UN General Assembly quickly adopted a resolution reaffirming the 

territorial integrity and sovereignty of Ukraine explicitly stating that the Crimea referendum had 

                                                 
22

 Ukraine’s Amputation, The Economist (March 17, 2014), available at 

http://www.economist.com/blogs/easternapproaches/2014/03/crimea-votes-secede, see also Jon Lee Anderson, 

Thugs on the Streets for Crimea’s Referndum, The New Yorker (March 16, 2014).  
23

 Ilya Somin, Russian Government Agency Reveal Fraudulent Nature of the Crimean Referendum Results, The 

Washington Post (May 6, 2014), available at https://www.washingtonpost.com/news/volokh-

conspiracy/wp/2014/05/06/russian-government-agency-reveals-fraudulent-nature-of-the-crimean-referendum-

results/.  
24

 Sarah Rainsford, Ukraine Crisis: Putin Shows Who is Boss in Crimea, BBC News (Aug. 19, 2015), available at 

http://www.bbc.com/news/world-europe-33985325.  
25

 David M. Herszenhorn, Crimea Votes to Secede From Ukraine as Russian Troops Keep Watch, New York Times 

(March 16, 2014), available at http://www.nytimes.com/2014/03/17/world/europe/crimea-ukraine-secession-vote-

referendum.html. 
26

 Agreement on the Accession of the Republic of Crimea to the Russian Federation signed, Press Release from the 

President of Russia website (March 18, 2014), available at http://en.kremlin.ru/events/president/news/20604; see 

also Timeline: Ukraine’s Political Crisis, Al-Jazeera (Sept. 20, 2014), available at 

http://www.aljazeera.com/news/europe/2014/03/timeline-ukraine-political-crisis-201431143722854652.html.  
27

 Federation Council Ratifies Crimea Integration Treaty, The Moscow Times (March 21, 2014), available at 

http://www.themoscowtimes.com/news/article/federation-council-ratifies-crimea-integration-treaty/496616.html.  
28

 Id.  

http://www.economist.com/blogs/easternapproaches/2014/03/crimea-votes-secede
https://www.washingtonpost.com/news/volokh-conspiracy/wp/2014/05/06/russian-government-agency-reveals-fraudulent-nature-of-the-crimean-referendum-results/
https://www.washingtonpost.com/news/volokh-conspiracy/wp/2014/05/06/russian-government-agency-reveals-fraudulent-nature-of-the-crimean-referendum-results/
https://www.washingtonpost.com/news/volokh-conspiracy/wp/2014/05/06/russian-government-agency-reveals-fraudulent-nature-of-the-crimean-referendum-results/
http://www.bbc.com/news/world-europe-33985325
http://www.nytimes.com/2014/03/17/world/europe/crimea-ukraine-secession-vote-referendum.html
http://www.nytimes.com/2014/03/17/world/europe/crimea-ukraine-secession-vote-referendum.html
http://en.kremlin.ru/events/president/news/20604
http://www.aljazeera.com/news/europe/2014/03/timeline-ukraine-political-crisis-201431143722854652.html
http://www.themoscowtimes.com/news/article/federation-council-ratifies-crimea-integration-treaty/496616.html
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“no validity.”
29

  Furthermore, the resolution called for “all States, international organizations and 

specialized agencies not recognize any alteration of the status” of Crimea, and “to refrain from 

any action or dealing that might be interpreted as recognizing any such altered status.”
30

  The 

vast majority of the international community has heeded this advice (the resolution is non-

binding).  As described below, several prominent nations have imposed sanctions on Russia for 

its annexation of Crimea.  However, the reality is that Russia occupies Crimea, and Ukraine does 

not have the military capacity or political will to physically wrest control back. 

B. Conflict in Eastern Ukraine 

After Yanukovych‟s February 2014 ouster, counter-rallies began springing up in eastern 

and southeastern Ukraine, most notably in the cities of Donetsk, Luhansk, Kharkiv and Odessa.
31

  

Pro-Russian groups began to organize, both from within the local Ukrainian population and also 

with groups from nearby parts of Russia.
32

  These groups demanded stronger ties with Russia, 

some going so far as to demand union with the Russian Federation.
33

  Pro-Russian and pro-

Ukrainian groups began to clash, with the first reported deaths occurring March 13-14, 2014.
34

  

The shift from clashing protesters to something much more serious came shortly thereafter.  By 

mid-April, 2014, “groups of armed men unlawfully seized public buildings and police and 

security facilities” in the Donetsk and Luhansk regions, “in a well-organized and coordinated 

                                                 
29

 Resolution adopted by the General Assembly on 27 March 2014, UN Doc. A/RES/68/262, at ❡ 5 (March 27, 

2014). 
30

 Id. at ❡ 6. 
31

 Report of the Office of the United Nations High Commissioner for Human Rights on the Situation of Human 

Rights in Ukraine, UN Doc. A/HRC/27/75, p. 3 (Sept. 19, 2014). 
32

 Id. 
33

 Id. 
34

 Id. 
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fashion.”
35

  The paramilitary groups then erected barricades and checkpoints to fortify their areas 

of control.
36

  The government in Kyiv dispatched troops to the region in response, describing the 

action as an “anti-terrorist operation.”
37

  Notwithstanding Kyiv‟s efforts, by May 2014, both 

Donetsk and Luhansk had self-declared parallel “People‟s Republics” through referenda which 

no other government recognized.
38

  Armed groups - referred to as “Rebels” hereinafter - 

continued to seize territory in the Donetsk and Luhansk regions in the name of these so-called 

Republics.
39

  According to the UN Office of the High Commissioner on Human Rights, a 

“complete breakdown of law and order ensued . . . .”
40

 

Rebels prevented the citizens in Donetsk and Luhansk from participating in the May 25, 

2014, presidential election which Petro Poroshenko won.
41

  Clashes between the Rebels and 

Ukrainian forces escalated, with both sides employing heavy weaponry.
42

  Evidence of foreign 

combatants fighting for the Rebels began to appear, particularly soldiers and mercenaries from 

Russia.
43

  Russia has vehemently denied any direct involvement at every stage of the conflict,
44

 

                                                 
35

 Report of the Office of the United Nations High Commissioner for Human Rights on the Situation of Human 

Rights in Ukraine, UN Doc. A/HRC/27/75, p. 4 (Sept. 19, 2014). 
36

 Id. at p. 4, footnote 2. 
37

 Report of the Office of the United Nations High Commissioner for Human Rights on the Situation of Human 

Rights in Ukraine, UN Doc. A/HRC/27/75, p. 4 (Sept. 19, 2014). 
38

 Id. 
39

 Id. 
40

 Id. at p. 4-5. 
41

 Id. at p. 5. 
42

 Id. 
43

 Id. 
44

 See, e.g., Tom Parfitt,  Separatist Fighter Admits Russian Tanks, Troops ‘Decisive in Eastern Ukraine Battles,’ 

The Telegraph (March 31, 2015), available at 

http://www.telegraph.co.uk/news/worldnews/europe/russia/11506774/Separatist-fighter-admits-Russian-tanks-

troops-decisive-in-eastern-Ukraine-battles.html.  

http://www.telegraph.co.uk/news/worldnews/europe/russia/11506774/Separatist-fighter-admits-Russian-tanks-troops-decisive-in-eastern-Ukraine-battles.html
http://www.telegraph.co.uk/news/worldnews/europe/russia/11506774/Separatist-fighter-admits-Russian-tanks-troops-decisive-in-eastern-Ukraine-battles.html
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but substantial evidence suggests otherwise.
45

  Poroshenko immediately engaged in peace talks 

with the Rebels; the parties agreed to short-term cease fires which were routinely broken.
46

  

Fighting intensified from June through August 2014.
47

  The Rebels are equipped with 

sophisticated heavy weaponry, including tanks, artillery, and missiles.
48

   

On July 17, 2014, Malaysia Airlines Flight MH17, a commercial airliner with 298 

civilians aboard,  was shot down over eastern Ukraine.
49

  Four days later, the UN Security 

Council adopted Resolution 2166, which condemned “in the strongest terms” the downing of the 

airliner.
50

  The Resolution also demanded that armed groups controlling the site leave the 

wreckage undisturbed and cease all military actions in the area so a full investigation could be 

conducted.
51

  Furthermore, the Resolution called for “those responsible . . . be held to account 

and that all States cooperate fully with efforts to establish accountability.”
52

  Early on, Rebels 

seized the crash site and did not allow full access,
53

 but international investigators eventually 

gained access.
54

  The international team was led by the Dutch; the flight originated from the 

Netherlands.  Russia vetoed a Security Council resolution that would have created a tribunal to 

                                                 
45

 See, e.g., Will Stewart and Julian Robinson, Ukrainian Troops Wrestle Back Large Swathes of Rebel-held 

Luhansk as ‘Clearest Evidence Yet’ Emerges of Russian Soldiers Inside the Country, DailyMail.com (August 21, 

2014), available at http://www.dailymail.co.uk/news/article-2729714/Ukrainian-govt-troops-Luhansk.html.  
46

 Report of the Office of the United Nations High Commissioner for Human Rights on the Situation of Human 

Rights in Ukraine, UN Doc. A/HRC/27/75, p. 5 (Sept. 19, 2014). 
47

 Report of the Office of the United Nations High Commissioner for Human Rights on the Situation of Human 

Rights in Ukraine, UN Doc. A/HRC/27/75, p. 5 (Sept. 19, 2014). 
48

 Id. 
49

 Dutch Safety Board, Crash of Malaysia Airlines Flight MH17, p. 7 (October 2015). 
50

 UN Security Council Resolution 2166 (2104), UN Doc. S/RES/2166, ❡ 1 (21 July 2014). 
51

 Id. at ❡❡ 6-7, 9. 
52

 Id. at ❡ 11. 
53

 See, e.g., UN Security Council Resolution 2166 (2104), UN Doc. S/RES/2166, ❡ 5 (21 July 2014). 
54

 Dutch Safety Board, Crash of Malaysia Airlines Flight MH17 (October 2015). 

http://www.dailymail.co.uk/news/article-2729714/Ukrainian-govt-troops-Luhansk.html
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investigate the crash.
55

  The Dutch Safety Board concluded that: “[t]he in-flight disintegration of 

the aeroplane near the Ukrainian/Russian border was the result of the detonation of a warhead. 

The detonation occurred above the left hand side of the cockpit. The weapon used was a 

9N314M-model warhead carried on the 9M38-series of missiles, as installed on the Buk surface-

to-air missile system.”
56

  Both Russia and Ukraine have Buk surface-to-air missiles, and each 

blamed the other for the tragedy.
57

 

Ukrainian officials and Rebel representatives met in Minsk and on September 5, 2014, 

signed a ceasefire agreement and 12-point peace plan.
58

  The Minsk ceasefire has been the most 

prominent agreement between Kyiv and the Rebels, but it has been repeatedly violated since and 

fighting in eastern Ukraine persists to this day.  The Minsk ceasefire has successfully reduced the 

number of pitched battles between the sides and the regularity of the fighting has subsided, but 

eastern Ukraine remains a war zone.
59

  By conservative estimates, at least 6,300 people 

(including 625 women and girls) have been killed in eastern Ukraine, with another 15,700 

wounded and more than 1.2 million displaced as of May 2015.
60

  “Reports of sophisticated heavy 

weaponry and fighters being supplied from the Russian Federation persisted” in April 2015.
61

  

                                                 
55

 Security Council Fails to Adopt Proposal to Create Tribunal on Crash of Malaysian Airlines Flight MH17, UN 

News Centre (29 July 2015), available at http://www.un.org/apps/news/story.asp?NewsID=51530#.Vndsu1niZ7U.  
56

 Dutch Safety Board, Crash of Malaysia Airlines Flight MH17, p. 9 (October 2015). 
57

 Andre Roth et al., Dutch Report: Buk Missile downed MH17 in Ukraine, The Washington Post (October 13, 

2015), available at https://www.washingtonpost.com/news/worldviews/wp/2015/10/13/a-dutch-report-will-say-

what-downed-mh17-it-wont-blame-the-russians/.  
58

 Report of the Office of the United Nations High Commissioner for Human Rights on the Situation of Human 

Rights in Ukraine, UN Doc. A/HRC/27/75, p. 5 (Sept. 19, 2014). 
59

 Report on the Human Rights Situation in Ukraine, 16 February to 15 May 2015, Office of the United Nations 

High Commissioner for Human Rights, p. 7 (noting that “Even with the decrease in hostilities, civilians continued to 

be killed and wounded”). 
60

 Id. at pp. 7, 20. 
61

 Id. at p. 4. 

http://www.un.org/apps/news/story.asp?NewsID=51530#.Vndsu1niZ7U
https://www.washingtonpost.com/news/worldviews/wp/2015/10/13/a-dutch-report-will-say-what-downed-mh17-it-wont-blame-the-russians/
https://www.washingtonpost.com/news/worldviews/wp/2015/10/13/a-dutch-report-will-say-what-downed-mh17-it-wont-blame-the-russians/
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By many accounts, sophisticated Russian weapons and combatants have substantially 

contributed to the extent of the violence and the frequency of clashes.
62

   

The complexity of the conflict in Ukraine has raised a number of complex legal issues 

with no clear remedy, as described below. 

II. Territorial Integrity 

 Perhaps the biggest problem with Russia‟s annexation of Crimea and involvement in 

eastern Ukraine is its violation of Ukraine‟s territorial integrity.  Respect for territorial integrity 

is a crucial element of sovereignty; indeed the norm is sometimes referred to as territorial 

sovereignty.
63

  The concept is well entrenched in history and “protects states against involuntary 

loss of territory to other states.”
64

  Russia and Ukraine have agreed to respect each other‟s 

territorial integrity in no uncertain terms through several agreements.  Even absent these direct 

agreements, principles of customary international law supports respect for territorial integrity. 

A. Bilateral Treaty Obligations 

Russia and Ukraine have ratified at least two bilateral treaties that include provisions for 

respecting territorial integrity.  In 1997, both countries agreed to the Treaty of Friendship, 

Cooperation and Partnership Between Ukraine and the Russian Federation (“Treaty of 

Friendship”).  This took several years to work out, as Crimea‟s status was a point of contention 

                                                 
62

 Tom Parfitt,  Separatist Fighter Admits Russian Tanks, Troops ‘Decisive in Eastern Ukraine Battles,’ The 

Telegraph (March 31, 2015), available at 

http://www.telegraph.co.uk/news/worldnews/europe/russia/11506774/Separatist-fighter-admits-Russian-tanks-

troops-decisive-in-eastern-Ukraine-battles.html.  
63

 Stefan Kirchner, Crimea’s Declaration of Independence and the Subsequent Annexation by Russia Under 

International Law, 18 Gonz. J. Int‟l L. 1 (2015); see also Mikulas Fabry, How to Uphold the Territorial Integrity of 

Ukraine, 16 German L. J. 416, 416 (July 2015). 
64

 Mikulas Fabry, How to Uphold the Territorial Integrity of Ukraine, 16 German L. J. 416, 416 (July 2015) 

http://www.telegraph.co.uk/news/worldnews/europe/russia/11506774/Separatist-fighter-admits-Russian-tanks-troops-decisive-in-eastern-Ukraine-battles.html
http://www.telegraph.co.uk/news/worldnews/europe/russia/11506774/Separatist-fighter-admits-Russian-tanks-troops-decisive-in-eastern-Ukraine-battles.html
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for Russian-Ukrainian relations from the point of Ukrainian independence in 1991.
65

  Eventually, 

the countries agreed to include Article 2, which states that both Russia and Ukraine shall respect 

“each other‟s territorial integrity and reaffirm the inviolability of their borders” pursuant to the 

Charter of the United Nations and obligations under the Final Act of the Conference on Security 

and Cooperation in Europe.
66

  The two multilateral agreements referenced will be detailed in the 

following section, as they, too, have provisions on territorial integrity.  Article 4 continues by 

stating the countries will build relationships on the basis of “mutual respect for sovereign 

equality, territorial integrity, inviolability of borders, peaceful settlement of disputes, non-use of 

force or threat of force including economic and other means of pressure, the right of peoples to 

freely self-determination, non-interference in internal affairs, respect for human rights and 

fundamental freedoms, cooperation between States, the faithful fulfillment of international 

obligations, and other generally recognized norms of international law.”
67

  The treaty goes on to 

require, inter alia, regular high-level meetings between the two governments,
68

 prohibition from 

entering agreements with third parties against one another,
69

 protection of the rights of citizens 

from each country living in the other‟s territory,
70

 and the protection of the rights of minorities.
71

  

In tandem with the Friendship Treaty came the Black Sea Fleet Agreements.  This series 

of three agreements included provisions for splitting up the old Soviet fleet stationed in Crimea, 

                                                 
65

 Robin Geiss, Russia’s Annexation of Crimea: The Mills of International Law Grind Slowly But They Do Grind, 

91 Int'l L. Stud. 425, 428-29 (2015) (describing Russia‟s attempt in 1992 to include Crimea and Sevastopol as part 

of the Russian Federation). 
66

 Treaty of Friendship, Cooperation and Partnership Between Ukraine and the Russian Federation, Article 2, 

http://kiev1.org/en/text-dogovora-13.html.  
67

 Treaty of Friendship, Cooperation and Partnership Between Ukraine and the Russian Federation, Article 3. 
68

 Id. at Article 5. 
69

 Id. at Article 6. 
70

 Id. at Article 10. 
71

 Id. at Article 12 (including freedom “to preserve and develop...ethnic, cultural, linguistic or religious identity and 

maintain and develop...culture without experiencing any attempt at assimilation...”). 

http://kiev1.org/en/text-dogovora-13.html
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use of the support facilities, and the size, type and movements of the Russian forces that were to 

remain.
72

  The Black Sea Fleet Agreements were a direct result of tensions between Russian and 

Ukrainian forces stationed in the Crimea after the break-up of the Soviet Union.
73

  Under Article 

6.1 of the Agreements, Russian military formations stationed in Crimea must “respect Ukraine‟s 

sovereignty, abide by its legislation,” and they shall not interfere with Ukraine's internal affairs.
74

  

The original lease was due to expire in 2017, but an extension through 2042 was agreed to in 

April 2010;
75

 it is sometimes referred to as the Kharkiv Pact.
76

  Shortly after the annexation of 

Crimea, on March 31, 2015, the Russian Duma voted to unilaterally denounce the Black Sea 

Fleet Agreements.
77

 That both the Black Sea Fleet Agreements and the Friendship Treaty include 

such strong and clear protections for Ukrainian sovereignty and territorial integrity highlight the 

concerns that the Ukraine had for potential Russian interference in its domestic affairs.  The 

concerns were well justified. 

B. Multilateral Treaty Obligations  

 Ukraine and Russia are parties to at least three additional multilateral treaties whose 

terms are implicated by Russia‟s interference.  The most general obligations come from the 

Charter of the United Nations (“UN Charter”); both the Ukraine and Russia are members.  

However, Russia‟s permanent seat on the UN Security Council makes any UN action 

problematic, as discussed further below.  More specific to the “neighborhood” is the 1975  Final 
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 Spencer Kimball, Bound by Treaty: Russia, Ukraine and Crimea. Deutsche Welle Online.  
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73
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 Eric Posner, The 1997 Black Sea Fleet Agreement Between Russia and Ukraine, http://ericposner.com/the-1997-
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76

 See Philip P. Pan. Ukraine to extend Russia Naval base lease, pay less for natural gas. Washington Post.  April 

22, 2010, avaialble at http://www.washingtonpost.com/wp-dyn/content/article/2010/04/21/AR2010042103836.html.  
77

 State Duma approves denunciation of Russian-Ukrainian agreements on Black Sea Fleet, Tass Russian News 

Agency, avaialble at http://tass.ru/en/russia/725964. March 31, 2015.   
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Act of the Conference on Security and Cooperation in Europe (“Helsinki Final Act”).  As 

successor states to the Soviet Union, both Ukraine and Russia are signatories.  Although the 

Helsinki Final Act is not binding itself, the norms that it embodies are, as described more fully in 

subsequent sections.  Finally, the Budapest Memorandum on Security Assurances, 1994 

(“Budapest Memo”), was signed by Russia, Ukraine, the United States and the United Kingdom 

to secure the disarmament of the Soviet nuclear arsenal left in Ukraine and it also includes 

provisions on sovereignty and territorial integrity.
78

 

Under Chapter 1, Article 2, of the UN Charter, member states “shall act in accordance 

with . . . the principle of sovereign equality of all its Members.”
79

  The same article states that 

“[a]ll Members shall refrain in their international relations from the threat or use of force against 

the territorial integrity or political independence of any state . . . .”
80

  Under Article 35, member 

states may also bring disputes or incidents that may give rise to disputes before the Security 

Council or the General Assembly.
81

  Chapter VII of the UN Charter describes the various actions 

that may be taken to “maintain or restore international peace and security,” including sanctions, 

restrictions on transportation and/or communication, diplomatic relations and the use of force.
82

 

The Budapest Memo addresses Ukraine‟s sovereignty and territorial integrity even more 

directly.  The first paragraph of the agreement states that Russia, the United States and the 

United Kingdom “reaffirm their commitment to Ukraine . . . to respect the independence and 

                                                 
78

 Spencer Kimball, Bound by Treaty: Russia, Ukraine and Crimea. Deutsche Welle Online.  
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79

 Charter of the United Nations, Chapter I, Article 2, ❡ 1.   
80
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81
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sovereignty and the existing borders of Ukraine.”
83

  Additionally, the parties “reaffirm[ed] their 

obligation to refrain from the threat or use of force against the territorial integrity or political 

independence of Ukraine.”
84

  In a joint statement issued December 4, 2009, Russia and the 

United States confirmed that the Budapest Memo would remain in effect after that date.
85

 

Above the obligations of the UN Charter and the Budapest Memo, the Helsinki Final Act 

contains the most comprehensive and sweeping language on territorial integrity.  At least nine 

paragraphs directly address sovereignty and/or territorial integrity, including the following:
86

 

The participating States will respect each other's sovereign 

equality and individuality as well as all the rights inherent in and 

encompassed by its sovereignty, including in particular the right 

of every State to juridical equality, to territorial integrity and to 

freedom and political independence.
87

  

 

The participating States will refrain in their mutual relations, as 

well as in their international relations in general, from the threat 

or use of force against the territorial integrity or political 

independence of any State, or in any other manner inconsistent 

with the purposes of the United Nations and with the present 

Declaration. No consideration may be invoked to serve to 

warrant resort to the threat or use of force in contravention of this 

principle.  Accordingly, the participating States will refrain from 

any acts constituting a threat of force or direct or indirect use of 

force against another participating State.  Likewise they will 

refrain from any manifestation of force for the purpose of 

inducing another participating State to renounce the full exercise 

of its sovereign rights. Likewise they will also refrain in their 

mutual relations from any act of reprisal by force.  No such threat 

                                                 
83

 Budapest Memorandum on Security Assurances, ❡ 1 (1994).   
84

 Id. at ❡ 2.  
85

 U.S.-Russia Joint Statement on Expiration of the START Treaty. (December 4, 2009), available at  

http://www.state.gov/r/pa/prs/ps/2009/dec/133204.htm.  
86

 Conference on Security and Co-operation in Europe Final Act (Helsinki 1975). 
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 Id. at §1(a)(I). 
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or use of force will be employed as a means of settling disputes, 

or questions likely to give rise to disputes, between them.
88

 

 

The participating States regard as inviolable all one another's 

frontiers as well as the frontiers of all States in Europe and 

therefore they will refrain now and in the future from assaulting 

these frontiers. Accordingly, they will also refrain from any 

demand for, or act of, seizure and usurpation of part or all of the 

territory of any participating State.
89

 

 

The participating States will respect the territorial integrity of 

each of the participating States. Accordingly, they will refrain 

from any action inconsistent with the purposes and principles of 

the Charter of the United Nations against the territorial integrity, 

political independence or the unity of any participating State, and 

in particular from any such action constituting a threat or use of 

force. The participating States will likewise refrain from making 

each other's territory the object of military occupation or other 

direct or indirect measures of force in contravention of 

international law, or the object of acquisition by means of such 

measures or the threat of them. No such occupation or 

acquisition will be recognized as legal.
90

 

 

The participating States will refrain from any intervention, direct 

or indirect, individual or collective, in the internal or external 

affairs falling within the domestic jurisdiction of another 

participating State, regardless of their mutual relations. They will 

accordingly refrain from any form of armed intervention or threat 

of such intervention against another participating State. They will 

likewise in all circumstances refrain from any other act of 

military, or of political, economic or other coercion designed to 

subordinate to their own interest the exercise by another 

participating State of the rights inherent in its sovereignty and 

thus to secure advantages of any kind.
91
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 Conference on Security and Co-operation in Europe Final Act §1(a)(II) (Helsinki 1975). 
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The participating States will fulfil in good faith their obligations 

under international law, both those obligations arising from the 

generally recognized principles and rules of international law and 

those obligations arising from treaties or other agreements, in 

conformity with international law, to which they are parties. In 

exercising their sovereign rights, including the right to determine 

their laws and regulations, they will conform with their legal 

obligations under international law; they will furthermore pay 

due regard to and implement the provisions in the Final Act of 

the Conference on Security and Cooperation in Europe.
92

 

 

The Helsinki Final Act repeatedly emphasizes that respect for territorial integrity and sovereignty 

are well established international legal norms.  Accordingly, the recognition and respect for 

another country‟s laws and borders are essential for international peace. 

C. Customary International Law  

 Russia‟s actions in the Crimea also violate established norms of customary international 

law.  Even if Russia did not have clear obligations to respect Ukraine‟s borders and sovereignty 

as outlined in the treaties above, Russia is still bound by precepts of customary international law.  

Customary international law is often grounded in norms based on customary state practice.
93

  

Recognizing custom as binding international law has a history dating back to the 1500s.
94

  The 

Statute of the International Court of Justice officially recognized custom as a source of 

international law in the modern context.
95

  Opinio juris sive necessitatis is “the principle that for 

conduct or a practice to become a rule of customary international law, it must be shown that 

countries believe that international law (rather than moral obligation) mandates the conduct or 

                                                 
92

 Conference on Security and Co-operation in Europe Final Act §1(a)(X) (Helsinki 1975). 
93

 See, e.g., Brian Taylor Sumner, Territorial Disputes at the International Court of Justice, 53 Duke L. J. 1779, 

1781 (April 2004); see also Jo Lynn Slama, Opinio Juris in Customary International Law, 15 Okla. City U. L. Rev. 

603, 603-04 (Summer 1990). 
94

 Jo Lynn Slama, Opinio Juris in Customary International Law, 15 Okla. City U. L. Rev. 603, 603 (Summer 1990). 
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 Id. at 603-04. 
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practice.”
96

  Opinio juris can be evidenced by a country‟s “actions, express statements, consent, 

acquiescence, protests or lack of protests . . . .”
97

  Respect for territorial borders and sovereignty 

are unquestionably practices countries believe to be international law.   

Beyond establishing a customary practice, Judge Rafael Nieto-Navia explains that jus 

cogens norms are those “from which no derogation is permitted and which can be modified only 

by a subsequent norm of general international law of the same character.”
98

  Territorial integrity 

and sovereignty are jus cogens norms “of general interest to the international community as a 

whole or to international public order.”
99

  As such, even agreed-to treaty provisions contrary to 

these norms would not be upheld under international law.
100

  Additionally, the peaceful 

settlement of international disputes is considered a jus cogens norm of the same category.
101

  

According to the UN Charter, “[a]ll Members, shall settle their international disputes by peaceful 

means in such a manner that international peace and security, and justice are not endangered.”
102

  

Members must also “first of all, seek a solution by negotiation, enquiry, mediation, conciliation, 

arbitration, judicial settlement, resort to regional agencies or arrangements, or other peaceful 

means” to resolve disputes.
103

  This language is essentially the UN codification of customary 

                                                 
96

 Opinio juris sive necessitatis, Black's Law Dictionary (10th ed. 2014). 
97

 Jo Lynn Slama, supra, at 656. 
98

 Rafael Nieto-Navia, International Peremptory Norms (Jus Cogens) and International Humanitarian Law, p. 12, 

http://www.iccnow.org/documents/WritingColombiaEng.pdf.  Judge Nieto-Navia served on the Appeals Chamber 

for the International Criminal Tribunals for the former Yugoslavia and Rwanda. 
99

 Id. at 13. 
100

 Id. at 12. 
101

 Id. at 13. 
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 Charter of the United Nations, Chapter 1, Article 2, ❡ 3. 
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 Charter of the United Nations, Chapter 6, Article 33, ❡ 1. 
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international norms on dispute resolution; many treaties employ similar language and contain 

provisions to the same effect.
104

 

III. Protection of Minorities 

 Russia‟s two main justifications for its swift annexation of Crimea are the protection of 

the ethnic Russians in Crimea and recognition of the people of Crimea‟s right to self-

determination.  The two concepts are related, and the latter is discussed more fully in the 

following section.  As for the former, protection of minorities has become a fairly prominent 

issue in international law.
105

  The term “minority” has not been officially defined by the 

international community.
106

  Establishing a group‟s minority status generally involves objective 

factors, such as shared ethnicity, language or religion, as well as subjective factors, such as self-

identifying as a member of a minority.
107

  Given the linguistic and cultural cohesion, as well as 

the self-identification of Crimean Russians, the group will likely qualify as a minority by most 

assessments.  Ethnic Russians are a significant minority in Ukraine; in Crimea, there are more 

ethnic Russians than any other group.  Approximately 1.4 million of Crimea‟s 2.4 million people 

are ethnically Russian.  Russia maintains that it acted to protect this segment of the population 

when it recognized Crimea‟s declaration of independence and subsequently annexed the region 

by treaty. 

International agreements acknowledge the importance of protection for minorities as 

essential to maintain peace and stability.  The Helsinki Final Act states: 

                                                 
104

 See, e.g., Conference on Security and Co-operation in Europe Final Act (Helsinki 1975). 
105
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The participating States on whose territory national minorities exist 

will respect the right of persons belonging to such minorities to 

equality before the law, will afford them the full opportunity for 

the actual enjoyment of human rights and fundamental freedoms 

and will, in this manner, protect their legitimate interests in this 

sphere.
108

 

 

Another example is the UN Declaration on the Rights of Persons Belonging to National 

or Ethnic, Religious and Linguistic Minorities (“UN Declaration on Minorities”).
109

  Article 1, 

Paragraph 1 of the UN Declaration on Minorities states that UN Members “shall protect the 

existence and the national or ethnic, cultural, religious and linguistic identity of minorities within 

their respective territories and shall encourage conditions for the promotion of that identity.”
110

  

The same Declaration also states “[n]othing in the present Declaration may be construed as 

permitting any activity contrary to the purposes and principles of the United Nations, including 

sovereign equality, territorial integrity and political independence of States.”
111

  This indicates 

that sovereignty and territorial integrity must be respected even when acting to protect 

minorities.  Even with a somewhat amorphous definition of minority notwithstanding, there is 

ample basis in international obligations and custom to protect minorities.  

Ukraine is also party to several other international instruments which protect minority 

rights in addition to the aforementioned UN Charter and Helsinki Final Act.
112

  Moreover, 

Ukraine has several domestic legal protections for minorities, including constitutional provisions, 

                                                 
108
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109
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criminal penalties for violations against minorities and enforcement powers vested in the 

Ministry of Culture.
113

 

 The crucial issue for the situation in Crimea is whether or not the ethnic Russian minority 

needed protection in the first place.  Despite Russia‟s assertions to the contrary, no evidence has 

come to light indicating that ethnic Russians in Crimea were subject to any discrimination or 

deprivation of basic rights in violation of any international agreements or customs.
114

  In 2012, 

the UN Human Rights Council conducted a Universal Periodic Review for Ukraine; it made no 

mention of any specific maltreatment of ethnic Russian in Crimea or anywhere else in 

Ukraine.
115

  Russia welcomed the findings of the report; it made no objection that the report was 

incomplete or failed to address the plight of ethnic Russians in any way.
116

  The UN has also 

actively monitored the conflict in eastern Ukraine and Crimea.   

The UN Office of the High Commissioner for Human Rights (“OHCHR”) published a 

report on the situation of human rights in Ukraine on September 19, 2014.
117

  This report 

included five other reports generated by the OHCHR from April to August 2014.
118

  These 

reports could not substantiate any claim that ethnic Russians in Crimea were subject to any 

                                                 
113

 Report of the Special Rapporteur on Minority Issues, Rita Izsak, UN Doc. A/HRC/28/64/Add. 1 at ❡❡ 8-18 

Jan. 27, 2015). 
114

 Thomas D. Grant, Annexation of Crimea, 109 Am. J. Int'l L. 68, 72-74 (January 2015) (observing that to the 
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115
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widespread or systematic discrimination or deprivation of rights.
119

  On the contrary, the report 

concluded that it was Russia’s annexation that caused human rights violations:  

Numerous legal problems have arisen from the application of 

Russian Federation legislation and regulations with regard to 

citizenship, which jeopardize the rights of the residents of this 

region, in particular those who do not hold Russian citizenship. 

Residents in Crimea who are known for their “pro-Ukrainian” 

position face intimidation; many face discrimination, particularly 

in the areas of education, employment and property rights.
120

 

 

As recently as May 2015, human rights violations in Crimea continued to target “mostly those 

who opposed the unlawful „referendum‟ in March 2014 and the arrival of „authorities‟ applying 

the laws of the Russian Federation.”
121

  In eastern Ukraine, the UN Special Rapporteur on 

Minority Issues stated she “was not provided with evidence that anti-Russian sentiment was 

widespread” and that “Russians and ethnic Ukrainians frequently stated their relations remained 

good” even in late 2014.
122

  Russia‟s claims that it needed to act swiftly to protect ethnic Russian 

Crimeans appear to be groundless, while accusations against paramilitary groups likely from or 

backed by Russia appear to be violating the very rights Russia asserts in its justification for 

annexation.
123

   

 Assuming arguendo that ethnic Russians in Ukraine were victims of discrimination and 

human rights abuses, it is not clear that such conditions would justify Russia‟s involvement in 
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Donetsk and Luhansk or Russia‟s annexation of Crimea.  Russia‟s treaty obligations to Ukraine 

unequivocally state that Russia must respect Ukraine‟s sovereignty and territorial integrity.  Even 

if a dispute arises, Russia is obligated to seek peaceful resolution.  Supplying heavy weaponry 

and troops to the Rebels in eastern Ukraine cannot be considered an attempt at peaceful 

resolution.  Crucially, Russia did not attempt any less severe remedies before resorting to direct 

support of armed conflict in eastern Ukraine.  Without even attempting to exhaust more peaceful 

remedies first, Russia cannot justify the use of force under international obligations, laws or 

norms. Similarly in Crimea, Russia made no attempt to seek any less drastic resolution to any of 

the issues in Crimea, again assuming arguendo that there were minority issues to address.  

Russia‟s actions in Crimea fly in the face of its international obligations and customary 

international law.  As discussed further below, secession must be a last resort.   

 Most concerning is that the evidence does not support any claim that ethnic Russians 

were discriminated against in the Ukraine at all; Russia‟s claim of protecting minorities does not 

hold up under even the slightest scrutiny.  Indeed, the evidence against Russia for violating the 

rights of minorities in Crimea is more compelling.  This makes Russia‟s actions particularly 

egregious.  The relatively weak punishments imposed on Russia thus far indicate a glaring 

deficiency of the international legal system. 

IV. Self Determination 

 The right to self determination is well established in international law.  For example, the 

Helsinki Final Act states that the “participating States reaffirm the universal significance of 

respect for and effective exercise of equal rights and self-determination of peoples for the 

development of friendly relations among themselves as among all States; they also recall the 
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importance of the elimination of any form of violation of this principle.”
124

  The UN General 

Assembly has also recognized this right through various resolutions, stating, for example, that 

“[a]ll peoples have the right to self-determination; by virtue of that right they freely determine 

their political status and freely pursue their economic, social and cultural development.”
125

  The 

UN Charter also includes a declaration on non-self-governing territories, which obligates nations 

to “take due account of the political aspirations of the peoples,” inter alia.
126

  

 While the right to self-determination under international law is clear, the situations where 

a people may invoke it to declare independence is not so clear.  As one scholar put it, “[t]he right 

of self-determination has long been celebrated for bringing independence and self-government to 

oppressed groups, yet it remains a highly controversial norm of international law.”
127

  The 

difficulty lies in the inherent tension between competing norms: sovereignty and territorial 

integrity on the one hand, and freedom to meaningfully self-govern on the other. 

Self-determination as a right has its roots in anti-colonialism, as the Founding Fathers 

asserted in 1776.
128

  The scope of the right has evolved to include other situations, notably where 

a group‟s human rights are abused by their government.
129

  There have been several instances in 

recent years where a people has declared independence.
130

  For example, the peoples of Tibet 

and Chechnya declared independence in the face of human rights abuses without any success.  

South Ossetia also declared independence which is recognized by a small handful of other 
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countries.  The people of Timor Leste successfully gained independence from Indonesia within 

the last twenty years after decades of fighting.  Human rights abuses led the people of South 

Sudan to separate from Sudan in 2011.
131

  There are more examples of both successful and 

unsuccessful movements, but the key is that human rights violations can be a vehicle for a 

legitimate exercise for unilateral self-determination.   

However, human rights abuses are not the only valid justification for secession.  A desire 

for economic freedom or cultural preservation - as was the case in Scotland in 2014 - could also 

give rise to assertions of self-determination.
132

  The issue necessarily becomes: when does a right 

to self-determination trump sovereignty and territorial integrity, and why?   For international 

law, two cases have become particularly important in answering the question when self-

determination trumps sovereignty: the cases of Quebec and Kosovo.
133

 

A. The Quebec Test 

 The Canadian province of Quebec has a proud and unique cultural history.  So unique 

that many Quebecois have strongly argued that their culture and interests are best served through 

an independent state; the rest of Canada does not share the same priorities.
134

  The movement 

reached its peak in 1995, when a referendum on unilateral secession from Canada was held in 
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October of that year.  The result was a “photo-finish, 50%-49%” against independence.
135

  This 

narrow miss prompted action from Ottawa: the Governor in Council of Canada referred three 

questions to the Canadian Supreme Court (“SCC”): 

1.  Under the Constitution of Canada, can the National Assembly, 

legislature or government of Quebec effect the secession of 

Quebec from Canada unilaterally? 

  

2.  Does international law give the National Assembly, legislature 

or government of Quebec the right to effect the secession of 

Quebec from Canada unilaterally?  In this regard, is there a right to 

self‑ determination under international law that would give the 

National Assembly, legislature or government of Quebec the right 

to effect the secession of Quebec from Canada unilaterally? 

  

3.  In the event of a conflict between domestic and international 

law on the right of the National Assembly, legislature or 

government of Quebec to effect the secession of Quebec from 

Canada unilaterally, which would take precedence in Canada?
136

 

 

The SCC concluded it had jurisdiction to answer the questions pursuant to Section 53 of the 

Supreme Court Act.
137

 

 The primary arguments for the right to unilateral secession under Canadian law were 

based on principles of democracy.
138

  The Court held that principles of democracy are not 

absolute; “principles of federalism and the rule of law, the rights of individuals and minorities, or 

the operation of democracy in the other provinces or in Canada as whole” must also be 

harmonized, and “[d]emocratic rights under the Constitution cannot be divorced from 
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constitutional obligations.”
139

  At the same time, Canada‟s constitution cannot simply ignore a 

“clear majority” of Quebecois who do not want to remain a part of Canada.
140

  The SCC 

examined the historical context of Canada‟s confederation,
141

 as well as the constitutional 

principles of federalism,
142

 democracy,
143

 the rule of law,
144

 and the protection of minorities
145

 in 

the context of a right to unilateral secession.  With this backdrop, the Court noted that 

“considerable weight [should] be given to clear expression by the people of Quebec of their will 

to secede from Canada, even though a referendum, in itself and without more, has no direct legal 

effect, and could not in itself bring about unilateral secession.”
146

  The SCC held that the 

principles of federalism required that if a group wishes to secede from the confederation, there is 

“an obligation on all parties to come to the negotiating table.”
147

  As such, under Canadian law, 

the SCC held “that Quebec could not purport to invoke a right of self-determination such as to 

dictate the terms of a proposed secession to the other parties;”
148

 secession may only be 

effectuated under the Canadian constitution if all parties (i.e., provinces that make up Canada) 

have an opportunity to participate.
149

 

 The SCC next turned to international law to determine if international law conferred a 

positive right to unilateral secession in Quebec.  The Court noted that “[i]t is clear that 

international law does not specifically grant component parts of sovereign states the legal right to 
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secede unilaterally from their „parent‟ state.”
150

  Therefore, if a right to unilateral secession 

exists, it must be based on either (1) the absence of the specific prohibition, or (2) a duty to 

recognize the “well-established international law right of . . . self-determination.”
151

  The Court 

recognized that international law does not explicitly prohibit unilateral secession, but that there is 

an “implicit” bar created by “the exceptional circumstances required for secession to be 

permitted under the right of a people to self-determination.”
152

  The Court importantly noted that 

the “principle of self-determination has evolved within a framework of respect for the territorial 

integrity of existing states.”
153

  As such, the SCC noted two “clear” circumstances that would 

give rise to a right to unilateral secession under international law: (1) colonial peoples breaking 

away from their imperial power; and (2) “where a people is subject to alien subjugation, 

domination or exploitation outside a colonial context.”
154

  When a people is denied meaningful 

access to government within a state, the SCC acknowledged that this may give rise to a third 

justification for unilateral secession as a last resort.
155

  The Court noted this third circumstance is 

not as clearly established by international law, but is not without support.
156

 

 Unsurprisingly, the SCC held that none of these circumstances were present in Quebec, 

and thus international law did not confer any right to unilateral secession to Quebec.
157

  The 

Court went on to hold that it did not need to address the third question - how to handle a possible 

conflict of laws - because there was no such conflict.  The SCC decision is important because 
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relatively few courts have had the opportunity to address the questions of a right to unilateral 

secession.  As a result, the Quebec decision, sometimes called the Quebec test, remains a 

relevant guidepost.
158

 

B. Kosovo Declares Independence 

The former Yugoslavia broke apart in the early 1990s, with ethnic tensions and armed 

conflict escalating through the decade.
159

  In September 1998, the North Atlantic Treaty 

Organization (“NATO”) issued an ultimatum to Serbian President Slobodan Milosevic to cease 

his crackdown on ethnic Albanians in Kosovo, the southern part of Serbia.
160

  NATO then led an 

armed intervention in March 1999.
161

   Hundreds of thousands of refugees fled the fighting.
162

  

Allegations of Serbian massacres of ethnic Albanians are widely reported; Serbs in Kosovo 

reported reprisal attacks by ethnic Albanians.
163

  By June 1999, Serb forces agreed to withdraw 

and the Kosovo Liberation Army agreed to disarm.
164

  With international assistance, the crisis 

subsided.
165

  The United Nations established the International Criminal Tribunal for the Former 

Yugoslavia in 1993, and since then the court has dealt with dozens of war crime cases arising out 

of the Kosovo conflict.
166

  The UN, several European countries, Turkey and the United States all 
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assumed roles in peacekeeping and normalizing a government with meaningful inclusion for 

ethnic Albanians in Kosovo.
167

 

In 2007, the UN Special Envoy of the Secretary-General determined that Serbian and 

Kosovar leaders were unable to come to a consensus on Kosovo‟s future status in Serbia after a 

year‟s worth of negotiations and consultations.
168

  A final round of negotiations including 

European Union, Russian and American representatives concluded that “[n]either side was 

willing to yield on the basic question of sovereignty.”
169

  Kosovo declared independence on 

February 17, 2008, with 109 of 120 members of the Assembly of Kosovo voting in favor.
170

  

Serbia stated the “declaration represented a forceful and unilateral secession of a part of the 

territory of Serbia, and did not produce legal effects either in Serbia or in the international legal 

order.”
171

 

On October 9, 2008, the UN General Assembly adopted Resolution 63/3 requesting an 

advisory opinion from the International Court of Justice (“ICJ”) on whether “the unilateral 

declaration of independence by the Provisional Institutions of Self-Government of Kosovo [is] in 

accordance with international law?”
172

  The ICJ was established by the UN and the statute 

creating it is an annex to the UN Charter.
173

  Article 96 of the UN Charter allows the General 

Assembly to request a legal opinion from the ICJ on any legal question, thus the ICJ has 
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jurisdiction to render the Kosovo opinion.
174

  The ICJ noted that the question posed did not 

include the legal consequences of Kosovo‟s declaration; the scope was limited to whether 

declaration itself was legal or not.
175

 

 The ICJ first explored whether there were any general prohibitions to unilateral 

declarations of secession in customary international law.
176

  While acknowledging the 

importance of the international norms of sovereignty and territorial integrity - citing the Helsinki 

Final Act as an example - the ICJ held there was no general prohibition of a unilateral 

declarations of independence.
177

  The ICJ also acknowledged the argument of a right to 

“remedial secession,” but declined to opine on that right as outside the scope of the question 

presented.
178

  Rather, the Court held, it need only determine if Kosovo‟s declaration “violated 

either general international law or the lex specialis created by Security Council resolution 1244 

(1999).”
179

   Absent any general prohibition in international law or custom, the ICJ concluded 

“that the declaration of independence of 17 February 2008 did not violate general international 

law.”
180

 

 The ICJ then examined the terms of Security Council Resolution 1244.
181

  Resolution 

1244 established the framework and oversight for interim government in Kosovo, including a 
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Constitutional Framework and other regulations.
182

  A threshold issue was raised that the 

Constitutional Framework created pursuant to Resolution 1244 only had domestic force and was 

therefore not within the scope of the question before the Court.  The Court determined (1) that 

the Constitutional Framework was established pursuant to international law - Resolution 1244 

and other UN regulations under the UN Interim Administration Mission in Kosovo; (2) the 

Framework was subject to international cooperation - including the continued oversight of the 

Security Council; and (3) the UN Special Representative of the Secretary-General had authority 

to effect amendments to the Framework.
183

  The Court concluded that these qualities made “the 

Constitutional Framework form part of the international law which is to be considered in 

replying to the questions posed by the General Assembly.”
184

  The ICJ also noted “that 

Resolution 1244 must be read in conjunction with the general principles set out in annexes 1 and 

2 thereto,” because the resolution itself stated that Kosovo‟s political solution must be based on 

those principles.
185

  Ultimately, the Court determined that Resolution 1244‟s purpose was to 

temporarily supersede Serbian legal order in order to stabilize Kosovo.
186

 

 The next issue required the ICJ to determine whether the authors of the declaration were 

acting within the Constitutional Framework or in a different capacity; some participants argued 

that the language of the declaration and the circumstances under which it was adopted indicated 

that it was not the work of the provisional government operating under the Resolution 1244 

mandate, and thus could “not take effect within the legal framework created for the Government 
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of Kosovo during the interim phase.”
187

  Essentially, if the authors were operating under the 

purview of Resolution 1244 and the Constitutional Framework, their actions would be subject to 

oversight and approval of the Special Representative of the Secretary-General, the Security 

Council, and the relevant UN regulations.   

Crucially the Court noted that the authors departed from their typical legislative 

procedures established under Resolution 1244 in declaring independence.
188

  Moreover, the 

silence of the Special Representative of the Secretary-General on the declaration was an 

indication that he believed the action to be outside the scope of his mandate: under the 

Constitutional Framework the Special Representative exercised oversight of actions taken by the 

interim government.
189

  Finally, the authors statements that they (1) were acting as the elected 

leaders of Kosovo, and (2) acknowledged the exhaustion of many years of negotiation were 

indicators that they intended to establish the future of Kosovo beyond the temporary framework 

of Resolution 1244.
190

  That the authors did not forward the declaration to the Special 

Representative of the Secretary General for publication in the Official Gazette was further 

evidence of their intent.
191

  Accordingly, the ICJ concluded that the authors were acting outside 

the purview of the Resolution 1244 or the Constitutional Framework and thus did not violate 

their terms in declaring independence. 

After determining the applicability of Resolution 1244 and the Constitutional Framework 

and establishing that the authors were operating outside of it, the ICJ needed to determine if the 

                                                 
187
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declaration itself was violated international law.
192

  Opponents of the declaration argued that the 

declaration effectively ended Resolution 1244 and only the Security Council could decide when 

the Resolution‟s operations concluded.  Additionally, opponents argued that a permanent 

disposition of Kosovo‟s status could only be effective if all parties consented or if the Security 

Council endorsed “a specific final status.”
193

  On the other side, proponents argued that 

Resolution 1244 silence on declaring independence meant that the Resolution left the door open 

for the possibility of independence.
194

  Had the Security Council intended to prohibit such a 

declaration, it would have done so unequivocally as it had in other situations.
195

  Proponents also 

averred that Resolution 1244 only extended through the negotiation process; once that remedy 

was exhausted, the Resolution could not operate to prevent independence.
196

 

The ICJ conducted a “careful reading” of Resolution 1244 to determine its proper 

operation.
197

  The Court held that the Resolution was only intended to operate on an interim basis 

and “did not contain any provision dealing with the final status of Kosovo or with the conditions 

for its achievement.”
198

  Next, the Court noted that another 1999 Security Council Resolution, 

1251, included the requirement that the solution to issues in Cyprus “must be based on a State of 

Cyprus with a single sovereignty and international personality and a single citizenship, with its 

independence and territorial integrity safeguarded.”
199

  If the Security Council wanted to 
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foreclose on the possibility of independence for Kosovo, the Court reasoned, it would have done 

so in similar fashion.
200

   

The binding nature of Resolution 1244 was largely connected to “United Nations 

Member States” and UN organs.
201

  Beyond some specific disarmament obligations imposed on 

the Kosovo Liberation Army and other armed groups, and cooperation with the International 

Tribunal for the Former Yugoslavia, Resolution 1244 did not impose any binding obligations to 

act or prohibit action on other actors - such as the authors of the declaration.
202

  Again, the Court 

noted that the Security Council had imposed obligations on the Kosovo Assembly in other 

resolutions, and if it intended to prohibit action with Resolution 1244, it would have.
203

  

Similarly, the Constitutional Framework did not include any bar to declaring independence and 

the authors were not operating pursuant to it, anyway.
204

 

Given the analysis above, it should be unsurprising that the ICJ held that Kosovo‟s 

February 17, 2008, declaration of independence did not violate international law.
205

  Currently 

111 countries recognize Kosovo.
206

  Serbia, as well as Spain, Greece, Romania, Cyprus and 

Slovakia are the European nations who do not recognize Kosovo.
207

  Notably, Russia 

“vigorously opposed” Kosovo‟s independence.
208
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C. Kosovo and Quebec as Applied to Crimea 

The Kosovo Opinion was narrowly crafted to address the specific situation in Kosovo, as 

indicated by the scope of the Court‟s analysis.  The ICJ made a point of stating that General 

Assembly‟s question was “narrow and specific.”
209

  Of particular importance is what the  

question does not contemplate: (1) the “legal consequences” of the declaration; (2) the question 

“whether or not Kosovo has achieved statehood;” and (3) “the validity or legal effect of the 

recognition of Kosovo by those States which have recognized it.”
210

  Limiting the analysis to 

customary international law, Resolution 1244 and the Constitutional Framework was an effort to 

ensure that future application of the ruling to other declarations will be similarly limited.  Also 

noteworthy is the Court‟s deliberate avoidance of the issue of a remedial right to secession.
211

  

Despite this deliberate effort on the part of the Court, the Kosovo Opinion has been cited 

liberally ever since. 

Russian President Vladimir Putin and Foreign Minister Sergei Lavrov have both been 

repeatedly quoted in the media asserting that Crimea‟s situation parallels Kosovo‟s declaration, 

and if Kosovo did not violate international law, then Crimea could not have either.
212

  Central to 

the Russian theory is that Crimea‟s declaration was the result of a referendum, a condition not 
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even met by the Kosovars - whose independence Russia still refuses to recognize.  President 

Putin‟s remarks to the Russian legislature after the Crimean referendum sums it up: 

I do not like to resort to quotes, but in this case, I cannot help it. 

Here is a quote from another official document: the Written 

Statement of the United States America of April 17, 2009, 

submitted to the same UN International Court in connection with 

the hearings on Kosovo. Again, I quote: “Declarations of 

independence may, and often do, violate domestic legislation. 

However, this does not make them violations of international 

law.” End of quote. They wrote this, disseminated it all over the 

world, had everyone agree and now they are outraged. Over what? 

The actions of Crimean people completely fit in with these 

instructions, as it were. For some reason, things that Kosovo 

Albanians (and we have full respect for them) were permitted to 

do, Russians, Ukrainians and Crimean Tatars in Crimea are not 

allowed. Again, one wonders why.
213

 

 

Kosovo and Quebec provide a framework for evaluating the situation in Crimea.  The 

relevant factors include: (1) engagement in negotiation/exhaustion of other remedies; (2) 

controlling lex specialis, such as a Security Council resolution; and (3) the presence of any of the 

Quebec test circumstances.  Under any reasonable reading, the Kosovo Opinion could not be 

applied to Crimea as Russia asserts.  While Crimea could point to the Kosovo Opinion for 

support that there is no general prohibition on declarations of independence at international law, 

that is the extent of the support Crimea could claim.  Beyond that, the cases are completely 

distinct, factually and legally.  

Regarding the negotiation/exhaustion factor, Kosovo went through nearly a decade of 

negotiations with Serbia before declaring independence.  The parties in Kosovo engaged in 

                                                 
213
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multiple rounds of good faith efforts seeking a resolution.  These engagements helped legitimize 

Kosovo‟s declaration of independence.  Russia, ironically, disagreed with the ICJ analysis it now 

seeks to cite as support.  No such efforts at negotiation or other remedies were made in Crimea.  

Indeed, Crimea declared independence approximately one month after Yanukovych was elected 

president.  Crimean leadership made no efforts to engage the government in Kyiv to address any 

grievances.  Insofar as any grievances were articulated - and there is no evidence that any 

grievances existed - Kyiv had no opportunity to meaningfully address them.  This is also in 

direct contravention of the principles of federalism as articulated in the Quebec decision: the 

opportunity for all parties to participate in any decision on secession was an essential factor for 

the SCC.  The SCC noted that every party did not have to participate, but every party needed the 

chance to participate for any subsequent secession to be legitimate.  Quebecois legislators and 

leaders made no attempt at negotiation to first resolve their issues; without this step, any 

unilateral secession would be illegal.  The same is true for Crimean leadership. 

As far as lex specialis is concerned, the ICJ interpreted the applicability of Security 

Council Resolution 1244 in Kosovo.  There is no parallel Security Council resolution for Crimea 

- because Russia vetoed it.
214

  Absent a resolution with such specific directives, the ICJ could 

turn to UN General Assembly Resolution 68/262 on the territorial integrity of Ukraine for 

guidance.  Resolution 68/262, though non-binding, expressly rejects the referendum in Crimea, 

stating the referendum has “no validity” and “cannot form the basis for any alteration of the 

status” of Crimea.
215

  If the ICJ found that Resolution 68/262 was controlling for Crimea as it did 

with Resolution 1244 in Kosovo, the result would undoubtedly reject the Crimea referendum - 
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although the nature of the resolutions were significantly different.  Security Council Resolution 

1244 had binding obligations and objectives; as noted above, there is no parallel for Crimea.   

Among the lex specialis relevant in Quebec was the Canadian Constitution; the parallel in 

Crimea is the Ukrainian Constitution.  Professor Thomas D. Grant explains:  

An entity that does not possess general or plenary competence 

under international law may possess competence to make treaties 

for specific and limited purposes.
  
A treaty of cession or 

annexation, however, entails the transfer of full (or “plenary”) 

competence in respect of the territory being ceded or annexed. For 

Crimea to have transferred such competence to the Russian 

Federation, Crimea would have had to have held such competence. 

Under Ukrainian law, it did not; under Russian law in places 

beyond Russia's borders, no such power existed to allocate it.
216

 

 

Essentially, Crimea has constitutional obligations under the Ukrainian Constitution parallel to 

those Quebec has to Canada.  As such, Crimea cannot act unilaterally outside that constitutional 

regime to secede, let alone agree to assimilation with another state. 

 As noted, the Quebec test articulated two “clear” circumstances that give rise to a right to 

unilateral secession and a third possible circumstance.  The first clear situation relates to 

colonialism and does not apply as Ukraine was never a colonial power and Crimea was never 

considered a colony for these purposes.
217

  The second clear situation arises when a people is 

oppressed by an outside regime unfairly imposing its will.  This was the case in Kosovo: Serbs 

were systematically discriminating against ethnic Albanians, including violence, torture and 

murder.  Even with these atrocities, Russia rejected Kosovo‟s right to unilateral secession.  

Professor Thomas D. Grant describes the irony of Russia‟s position on this second circumstance 

in light of the Kosovo decision: 
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Russia, which vigorously opposed the independence of Kosovo, at 

the time rejected that a remedial right to secession exists in modern 

international law, except in “truly extreme circumstances, such as 

an outright armed attack by the parent State, threatening the very 

existence of the people in question.”
  
Russia currently takes the 

position that the conditions of the Russian ethnic population in 

Crimea supported the exercise of self-determination by means of 

secession.
218

 

 

As described above, there is no evidence to suggest there was any of the circumstances leading 

to Kosovo‟s declaration present in Crimea. The type of oppression contemplated by either the 

Quebec test or Russia‟s “extreme circumstances” are simply not present in Crimea.  If anything, 

evidence suggests that Russia has created oppressive conditions since the annexation.  Russia‟s 

assertions notwithstanding, this second condition of the Quebec test is not met in the Crimea. 

 The third possible scenario acknowledged by the SCC that might confer a right to 

unilateral secession was a lack of meaningful participation in the government.  Assuming 

arguendo that this is another “clear” scenario, it still does not apply to Crimea.  Under Ukraine, 

Crimea was an autonomous region in Ukraine; it had more say in its own affairs than any other 

region in Ukraine.
219

  Any claim that the people of Crimea did not have meaningful participation 

in its government is groundless.   

 It must also be noted that Russia‟s assertions that Crimea‟s referendum was a legitimate 

exercise of the will of the people is suspect at best.  Many non-ethnic Russian groups boycotted 

the vote and the widespread presence of armed groups intimidating dissenters can hardly support 

a claim of a free and fair exercise.   
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 The situation in Crimea is not analogous to the circumstances that justified Kosovo‟s 

independence, and it does not fit any of the situations in the Quebec test.  Under the principles of 

international law and customs examined in Kosovo and Quebec, Crimea‟s referendum would 

likely not be considered legitimate.  This is the precise situation that needs an international legal 

mechanism to provide objective and binding resolution.  However, as described below, the 

current international legal systems are ill-equipped for it. 

V. Remedies for Ukraine 

 Several international bodies have the potential capacity to address Russia‟s violations in 

Ukraine, but most of them are not truly viable options.  As described below, the United Nations 

has political impediments which prevent it from providing a remedy for the Ukraine.  Other 

international measures, such as unilateral sanctions and non-recognition, do not go far enough to 

make Ukraine whole again.  The International Court of Justice has procedural impediments 

(which are also political).  The European Court of Human Rights may be the most viable option, 

but it poses risks, as well. 

A. The United Nations 

 The first statement on the UN Security Council website explains that “the Security 

Council has the primary responsibility for the maintenance of international peace and 

security.”
220

  UN Charter chapters VI, VII, VII and XII describe the powers of the Security 

Council.
221

  These powers range from calling on the parties to resolve the dispute
222

 all the way 

                                                 
220

 United Nations Security Council website, available at http://www.un.org/en/sc/ (last visited December 18, 2015); 

UN Charter, Article 24. 
221

 UN Charter, chapters VI, VII, VIII and XII. 
222

 UN Charter, chapter VI, Article 33. 
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up to the use of force.
223

  However, with Russia‟s veto ability as a permanent member of the UN 

Security Council, the likelihood that the UN will be able to redress Russia‟s violations is 

virtually zero.  The reason the UN is mentioned here is to highlight the flaw in the system.  As 

noted above, the UN Charter is designed to prevent hostile actions, uphold territorial integrity, 

and maintain international peace.
224

  In other words, the existence of the UN and the Security 

Council is to handle the exact situation that has befallen Ukraine.  Unfortunately, the system is 

not designed to handle a situation where the transgressor has a permanent seat on the Security 

Council with veto power. 

 The international community was quick to denounce Russia‟s action to annex Crimea as 

unlawful.
225

  For example, Russia was the sole negative vote (vetoing) on a draft Security 

Council resolution to reaffirm “Ukraine‟s internationally recognized boundaries.”
226

  In contrast, 

the UN General Assembly adopted Resolution 68/262 by a vote of 100-11 (with 58 abstentions), 

which contained the same substantive language as the vetoed Security Council draft.
227

  In the 

UN General Assembly, only North Korea openly supported Russia‟s annexation of Crimea.
228

  

Despite this, Russia has given no indication of backing out of Crimea.
229

  Any action from the 

Security Council will almost certainly continue to be vetoed by Russia; toothless resolutions 

from the General Assembly are likely the most Ukraine will get. 

                                                 
223

 UN Charter, chapter VII, Articles 42-50. 
224

 See generally UN Charter. 
225

 Mikulas Fabry, How to Uphold the Territorial Integrity of Ukraine, 16 German L. J. 416, 419 (July 1, 2015). 
226

 Id. at 420. 
227

 Id. at 421. 
228

 Id.  Even Belarus, who appeared to support Russia at first by voting against the text of the resolution, ended up 

condemning the action. 
229

 Id. at 422. 
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 That the Security Council is rendered useless by a veto in this case underscores a 

fundamental problem with the UN.  The Security Council is not designed to take action against 

its own members; it cannot address transgressions of states with veto power.  The fix, however, 

is unclear.  The veto power is the metaphorical glue that holds the Security Council together; 

without it, the permanent members would likely not even come to the table.  Even if a member 

could not exercise a veto in matters where it is a party to the dispute, the member would likely be 

able to convince one other member to exercise its veto.  A possible change  could be to structure 

action against a Security Council member on a reverse-consensus mechanism similar to that of 

the World Trade Organization‟s Dispute Settlement Understanding.
230

  The theoretical procedure 

could have a passed General Assembly Resolution require the Security Council to take action 

accordingly unless there is a consensus against taking action within the Security Council.  

However, there is no evidence that adopting such a procedure would be plausible.  The Security 

Council members would likely not be willing to give up the considerable power of the veto; it is 

a defining aspect of the Security Council.  As currently constructed, the Security Council will not 

offer a meaningful remedy for Ukraine. 

B. Non-recognition and Other Measures from the International Community 

 In response to Russia‟s annexation of Crimea, the United States, the European Union, and 

other countries imposed sanctions on Russia.
231

  Sanctions were expanded in response to the 

downing of Flight MH17, and have been renewed and expanded since.
232

  In the United States, 

President Obama issued three Executive Orders imposing sanctions, asset freezes and travel bans 

                                                 
230

 World Trade Organization Dispute Settlement Understanding, Article XVI. 
231

 Ukraine Crisis: Russia and Sanctions, BBC News (December 19, 2014), available at 

http://www.bbc.com/news/world-europe-26672800.  
232

 Id.  
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for individuals in Russian President Putin‟s inner circle.
233

  Russia announced parallel asset 

freezes and travel bans on the same number of Western businessmen and officials.
234

   

Generally, the purpose of the sanctions and asset freezes is to punish Russia for its 

unlawful seizure of Crimea and to potentially cause the Kremlin to reconsider its actions.  The 

efficacy of this approach remains an open question.
235

  Western leaders have acknowledged that 

early rounds of sanctions did not have the desired effect, stating that “Russia has not changed 

course,” as they announced expanding sanctions.
236

  In light of Russia‟s unchanged stance on the 

Ukraine, it appears the sanctions and asset freezes are not enough.
237

  It is unclear whether 

harsher sanctions would generate the intended effect.  However, what is clear is that a 

meaningful legal remedy is much needed.  While there are multiple theoretical forums for this 

dispute, the reality is that few, if any of them will have a chance to offer a remedy. 

C. The International Court of Justice 

As demonstrated above, the ICJ is perfectly competent to handle the substance of 

international disputes concerning self-determination and sovereignty.  But as an organ of the UN, 

it suffers from a fatal flaw: it cannot compel Russia to appear before it or to comply with its 

decision.  In disputes among states, jurisdiction in the ICJ is established in one of three ways: (1) 

states may accept jurisdiction ad hoc; (2) states may agree that the ICJ has jurisdiction over 

                                                 
233

 See, e.g., Exec. Order No. 13685, 70 Fed. Reg. 247, 77357 (December 19, 2014). 
234

 Is International Law Effective? The Case of Russia and Ukraine, Remarks by Simon Chesterman, 108 Am. 

Soc‟y Int‟l L. Proc. 37, 38 (April 7-12, 2014). 
235

 Michael Birnbaum, A Year into a Conflict with Russia, Are Sanctions Working? The Washington Post (March 

27, 2015) available at https://www.washingtonpost.com/world/europe/a-year-into-a-conflict-with-russia-are-

sanctions-working/2015/03/26/45ec04b2-c73c-11e4-bea5-b893e7ac3fb3_story.html.  
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 G-7 Leaders Statement on Ukraine, Press Release (July 30, 2014), available at https://www.whitehouse.gov/the-

press-office/2014/07/30/g-7-leaders-statement-ukraine.  
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 See, e.g., Ivan Krastev, Putin’s World, Project Syndicate (April 1, 2014), available at http://www.project-

syndicate.org/commentary/ivan-krastev-blames-the-west-s-weak-response-in-crimea-for-empowering-

russia#WXpl9SQwtTqV5KSf.99.  
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certain disputes via treaty terms; or (3) states may consent to compulsory jurisdiction of the 

ICJ.
238

 

Simply put, Russia has no obligation to appear before the ICJ and it will likely not agree 

to do so.  Given its actions in the Security Council, such as vetoing draft resolutions on 

Ukraine‟s territorial integrity and vetoing the creation of a tribunal for the downing of Flight 

MH17, Russia will likely not accept ad hoc jurisdiction.  Accepting ad hoc jurisdiction would be 

incompatible with the Russia‟s stance on the Crimea thus far and is not in its apparent interests.  

As far as treaty terms, Russia and Ukraine have not entered into a relevant treaty granting ICJ 

jurisdiction, so the second option is out.  Finally, neither Russia nor Ukraine has agreed to ICJ 

compulsory jurisdiction.
239

  The third mechanism is of no help.  As such, the ICJ is unfortunately 

not a realistic venue to offer a remedy for Ukraine. 

D. The European Court of Human Rights 

Article 19 of the European Convention on Human Rights created the European Court of 

Human Rights (“ECtHR”).
240

  Originally, the ECtHR only had contentious jurisdiction over 

matters referred to it by the European Commission of Human Rights, but jurisdiction has since 

been expanded by additional Protocols and decisions.
241

  Significantly, Protocol No. 11 in 1998 

cemented direct access for private individuals and made jurisdiction compulsory for states who 
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are parties to the European Convention on Human Rights and individuals alike.
242

  Ukraine and 

Russia are both parties to the European Convention on Human Rights.
243

  This is crucial: if a 

case against Russia is brought before the ECtHR, Russia cannot ignore it without consequence as 

it could the ICJ.  Moreover, the Ukrainian government itself need not enter the fray directly if it 

lacks the will to do so; Ukrainian citizens directly affected in Luhansk, Donetsk and Crimea can 

bring suit. 

Before bringing a case to the ECtHR, certain requirements must be met.  First, a breach 

of the European Convention on Human Rights must be alleged.
244

  Among the relevant rights 

enshrined in the Convention are: the right to life,
245

 the prohibition of torture,
246

 the right to 

liberty and and security,
247

 the right to a fair trial and prohibition of punishment without law,
248

 

freedom of thought, conscience and religion,
249

 freedom of expression,
250

 freedom of assembly 

and association,
251

 the right to an effective remedy,
252

 and the prohibition of discrimination.
253

  

Territorial disputes among states are not within the scope of European Convention on Human 

Rights, so the ECtHR could not rule on Crimea territorial dispute.  It could, however, address 
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most of the egregious acts Russia committed in the Crimea, Donetsk and Luhansk.  While not 

perfect, this is still better than any other option available.
254

 

Next, the ECtHR requires all domestic resources must be exhausted before it will hear a 

case.
255

  Domestic exhaustion could pose hurdles for individual citizen cases; the legal process 

often takes several years from commencement of litigation through the appeals process.  Time, 

money and fortitude are often required in varying degrees to see such a case through to the end.  

However, exhaustion would not be a burden for a state-to-state dispute, such as between Ukraine 

and Russia.  Given the compulsory jurisdiction of the ECtHR over Russia and Ukraine, and 

given the nature of Russian transgressions in direct violation of the European Convention on 

Human Rights, the ECtHR is Ukraine‟s best option at a legal remedy, even if the Crimean 

territorial dispute would not be contemplated. 

VI. The Path Forward 

As one scholar put it: “[i]nternational politics may be founded on treaties, but it functions 

on the basis of rational expectations. If those expectations turn out to be wrong, the prevailing 

international order collapses.”
256

 That is precisely what has happened in the course of the 

Ukrainian crisis.  Russia repeatedly ignored treaty obligations to Ukraine by violating Ukraine‟s 

territorial integrity and sovereignty.  Russia is responsible for human rights violations in Crimea, 

Donetsk and Luhansk.  The redress must be twofold: Russia must be punished and Ukraine must 

be made whole again.  Despite the competency of the several international bodies described 
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above, politics will prevent the vast majority of them from realistically punishing Russia or 

remedying Ukraine.  Under the current international order, only the ECtHR has a realistic 

opportunity to take any meaningful action.  As such, Ukraine should bring Russia before the 

ECtHR as swiftly as possible.   

The ECtHR is Ukraine‟s best chance to recover legally against Russia; involvement of 

the ECtHR will add legitimacy to any resolution.  Moreover, the ECtHR will be a transparent 

process and a fair result will strengthen the international legal system.  The toothless nature of 

the UN and ICJ in the face of a Russian veto is a glaring hole in the international legal system.  

Ensuring that Russia can still be taken to task for its transgressions despite its power in the UN 

will represent a victory for the international legal system in general.  Ukraine needs to bring 

Russia before the ECtHR for itself and for the international community as a whole. 


