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Issues on Impunity and International Criminal Responsibility:  

The Role of the Inter-American Court of Human Rights in Response to Amnesties for 

Atrocities in Latin America 

The Inter-American Court of Human Rights (IACtHR) has played an important role 

in the resolution of cases involving crimes against humanity. However, impunity and 

amnesty laws with respect to criminal responsibility foster repetitions of activities that are 

contrary to democracy and basic human rights principles. Hence, this research paper will 

explore the different approaches the IACtHR has recently developed in response to the issues 

of impunity and international criminal responsibility. Moreover, this research will entail an 

in-depth analysis of the sovereign right of governments to guarantee impunity on the grounds 

of ―national reconciliation‖ and ―stability‖; the international obligation of states to provide 

victims with effective remedies; and the compatibility of amnesty laws with a State‘s 

international human rights obligations as established by the Inter-American Human Rights 

System (IAHRS). The research will be used, as well, to analyze the IACtHR‘s robust position 

on impunity and its jurisprudence along with self-amnesty laws violating victims‘ rights of 

access to justice. Beyond specific cases, the investigation will also focus on the writings and 

ideas of influential human rights jurists and theorists to understand different perspectives on 

whether the Court‘s rulings apply to all forms of amnesties and whether or no they can be 

held legitimate if the process leading to their adoption fulfill certain criteria, such as 

inclusiveness and deliberation. 
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Introduction 

E.V. Walter once said that the rulers of a system of terror ―consciously design a 

pattern of violence to produce the social behavior they demand.‖
1
 Thus, their power resides 

in their capacity to prevent present and future social change.
2
 Today this legacy of terror 

serves as ―a deterrent to full political participation and a sense of citizenship in many Latin 

American countries.‖
3
  

During the 1960s, 1970s, and early 1980s, many Latin American governments 

witnessed military coups aimed at defeating popular movements demanding radical economic 

and political changes. The armed forces promoted repressive systems to ―depoliticize and 

demobilize politically active groups and movements of peasants, workers, students and 

intellectuals, and other mobilized social sectors.‖
4
 These authoritarian regimes identified the 

opposition groups as subversive threats, resulting in human rights abuses towards them.
5
  

 In synthesis, as Gina Donoso explains:  

… Latin American history has been built upon unfair wars, 

dead people and a lot of pain. It is easy to want to forget it. 

Human nature needs to defend itself and, in an unconscious 

way, decides to forget the suffering. However, the historical 

memory is not totally developed, the conflicts remain 

unresolved and repressed and the community‘s feelings are not 

expressed suitably. The elementary tenants of psychology teach 

us that the hope to expose the truth and deal with past trauma 

can be counteracted by internal desires for it to be left 

untouched. The so-called ‗need to ignore it‘.
6
 

 

Nevertheless, the transitional justice processes in Latin America have been building 

and strengthening themselves. The Organization of American States (OEA), along with the 

Inter-American Commission on Human Rights (IACoHR) and the IACtHR, ―has taken the 

                                                                        
1 McSherry, J. Patrice; Raul Molina Mejía. ―Confronting the Question of Justice in Guatemala.‖ Social Justice, Vol. 19, No. 3, Fall 1992. 
Available at: <https://www.socialjusticejournal.org/Authorin2.html#M>. 
2 McSherry, J. Patrice and Raúl Molina Mejía. ―Introduction to ‗Shadows of State Terrorism: Impunity in Latin America‘.‖ # 78 (Vol. 26: 4, 

1999): 1-12. Available at: <https://www.socialjusticejournal.org/SJEdits/78Edit.html>.  
3 Ibid. 
4 Ibid 
5 Ibid. 
6  Donoso, Gina. ―Inter-American Court of Human Rights‘ Reparation Judgments. Strengths and Challenges for a Comprehensive 

Approach.‖ 49 Revista IIDH 29. Available at: <http://www.corteidh.or.cr/tablas/r24577.pdf>. 

https://www.socialjusticejournal.org/fliers/26-4flier.html
https://www.socialjusticejournal.org/fliers/26-4flier.html
https://www.socialjusticejournal.org/SJEdits/78Edit.html
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obligation to develop broad and integrated jurisprudence according to the specific problems 

that this region of the world could face.‖
7
 In summary, these human rights organisms have 

contributed to the democratization process of Latin American countries, and through their 

extensive work, have been defining the limits of impunity and adopting a robust position 

towards it.  

Impunity is defined as ―exemption from punishment or freedom from the injurious 

consequences of an action.‖
8
 Impunity is fundamental in a State‘s terror system, since it is the 

principal key for the maintenance of political and social control by the powerful.
9
 For Latin 

American military regimes that committed state crimes, issues of impunity, began to arise 

during the 1980‘s. A principal condition placed by armed forces during the transition from 

authoritarian regimes to new forms of government was immunity from prosecution.
10

 As a 

result, ―impunity was institutionalized by various means: civil-military pacts of transition, 

executive decrees and pardons, amnesties or other legislation, and military court decisions.‖
11

 

In effect, ―amnesties and ‗olvido‘ (oblivion or forgetting the past) were seen as the only 

viable means to establish stable democracies.‖
12

 

 The legitimacy and morality of these pacts, pardons and amnesties have always been 

a debate in the field of international humanitarian law, since they ―raise profound issues of 

justice and forgiveness, accountability and reconciliation, the limits of democracy and the 

tensions between the prerogatives of states and the rights of citizens.‖
13

  

 

In November 1989, a Permanent People‘s Tribunal on Impunity for Crimes Against 

Humanity in Latin America was held in Bogotá to present a picture of Latin America as a 

                                                                        
7 Ibid.  
8 Definition of ―Impunity‖. Oxford Dictionaries. Oxford University Press 2014. Available at: <http://www.oxforddictionaries.com/us/definit 

ion/american_english/impunity>. 
9 Sherry, J. Patrice and Raúl Molina Mejía. ―Introduction to ‗Shadows of State Terrorism: Impunity in Latin America‘.‖ # 78 (Vol. 26: 4, 
1999): 1-12. Available at: <https://www.socialjusticejournal.org/SJEdits/78Edit.html>.  
10 Ibid. 
11 Ibid. 
12 Ibid. 
13 Ibid. 

https://www.socialjusticejournal.org/fliers/26-4flier.html
https://www.socialjusticejournal.org/fliers/26-4flier.html
https://www.socialjusticejournal.org/SJEdits/78Edit.html
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whole (Liga Internacional, Sección Colombiana, 1991).
14

 This Tribunal ―took place to put to 

trial the impunity of crimes against humanity, in an extended session involving twelve Latin 

American nations (Colombia being the first country investigated, and Bogotá being the final 

deliberative session site from April 22 to 25, 1991).‖
15

 Thus, it is not a surprise that impunity 

was recognized as a major human rights issue in this region. 

Within this overall scenario, what kind of democracy can be built if impunity reigns 

in the transitional justice process of these countries? People cannot simply forgive and forget 

mass atrocities. Impunity is synonym of indifference to an individual‘s fundamental right to 

life.  To forget would mean ―failure to confront the meaning of government policies of terror 

that have caused enormous human tragedy, opening the door to repetition.‖
16

 In many cases, 

impunity has led to society having low levels of confidence in their governments, including 

their political, judicial, and economic institutions. In addition, public organisms ―co-opted by 

corrupt practices not only threaten to derail the consolidation of democracy throughout the 

region but also undermine efforts to overcome poverty and inequality, and to establish 

dynamic economies.‖
17

 Impunity ―also opens the door to organized crime, undermines 

judicial systems, denying citizens access to justice and the basic human right to a fair and 

impartial trial.‖
18

 This, in turn, ―damages economic growth by diminishing the trust of the 

investment community, and impedes efforts to reduce poverty.‖
19

 In consequence, the 

struggle towards criminal prosecution and accountability is central to the struggles for 

achieving democracy. 

Regional Differences in Patterns of Violations and in Transitional Justice 

Approaches Adopted; Yet, One Commonality: Amnesties 

                                                                        
14 Ibid. 
15 Permanent Peoples‘ Tribunal Session on Transnational Enterprises and Rights of Peoples in Colombia. 2006 – 2008, First Hearing April 1 

and 2, 2006. Bogotá, Colombia. Jury‘s Decision. Available at: <http://wrm.org.uy/oldsite/countries/Colombia/food.pdf>.  
16 Sherry, J. Patrice and Raúl Molina Mejía. ―Introduction to ‗Shadows of State Terrorism: Impunity in Latin America‘.‖ # 78 (Vol. 26: 4, 
1999): 1-12. Available at: <https://www.socialjusticejournal.org/SJEdits/78Edit.html>. 
17  Transparency International. ―Central America Forum Aims To Curb Corruption‘s Impact.‖ October 31, 2011. Available at: 

<http://www.transparency.org/news/feature/central_america_forum_aims_to_curb_corruptions_impact>. 
18 Ibid.  
19 Ibid.  

https://www.socialjusticejournal.org/fliers/26-4flier.html
https://www.socialjusticejournal.org/fliers/26-4flier.html
https://www.socialjusticejournal.org/SJEdits/78Edit.html
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In 1998, former Chilean president, Augusto Pinochet, was arrested in London for 

―egregious human rights crimes […] setting history off in a new direction.‖
20

 In 2005, the 

Argentinean Supreme Court‘s ruling of the unconstitutionality of the amnesty laws was ―a 

landmark victory against impunity for gross human rights violations.‖
21

 In April 2009, former 

president, Alberto Fujimori, was convicted of grave violations of human rights and sentenced 

to 25 years in prison.
22

 In 2010, former Uruguayan president Juan María Bordaberry was 

convicted to 30 years in prison for murders and forced disappearances during his 

government.
23

  

What factors contributed to these changes in Latin America? During the last two 

decades ―lower courts throughout the region began to attack these amnesty laws in search of 

loopholes, exceptions and interpretations, which at times allowed investigations to go 

forward‖.
24

 Constitutional changes gave international treaties superior status over domestic 

laws.
25

 Many attempts to reform the judiciary also led to the erosion of amnesty 

laws.
26

 Furthermore, the decisions of the IACtHR criticizing amnesty laws throughout the 

Americas served as a legal basis for overturning them on a domestic level.
27

 Successful 

prosecutions of former state actors for grave human rights violations ―illustrate a remarkable 

shift in a region long characterized by institutionalized impunity.‖
28

  

                                                                        
20  Sugarman, David. ―The Arrest of Augusto Pinochet: Ten Years On.‖ Open Security. 29 October 2008. Available at: 

<https://www.opendemocracy.net/article/the-arrest-of-augusto-pinochet-ten-years-on>. 
21  Human Rights Watch. ―Argentina: Amnesty Laws Struck Down.‖ June 15, 2005. Available at: 

<http://www.hrw.org/news/2005/06/14/argentina-amnesty-laws-struck-down>. 
22 Adriana Leon and Chris Kraul. ―Ex-Peru President Fujimori convicted of mass murder, kidnapping.‖ Los Angeles Time. April 8, 2009. 
Available at: <http://articles.latimes.com/2009/apr/08/world/fg-fujimori8>. 
23  BBC News. ―Uruguay's Ex-ruler Bordaberry Jailed for 30 Years.‖ February 11, 2010. Available at: 

<http://news.bbc.co.uk/2/hi/americas/8511204.stm>. 
24 C.Alihusain. ―Latin American Amnesty Laws Annulled; the Struggle Against Impunity Continues.‖ Peace Palace Library Blog. January 

17, 2011. Available at: <http://www.peacepalacelibrary.nl/2011/01/latin-american-amnesty-laws-annulled-the-struggle-against-impunity-

continues/>. 
25 Ibid.  
26 Roht Arrazia, Naomi. ―Amnesty Laws in Latin America: Devalued Currency?‖ Canadian Consortium on Human Security. Vol. 6 Issue 1 

(January 2008). Available at: <http://www.humansecurity.com/>. 
27 C.Alihusain. ―Latin American Amnesty Laws Annulled; the Struggle Against Impunity Continues.‖ Peace Palace Library Blog. January 

17, 2011. Available at: <http://www.peacepalacelibrary.nl/2011/01/latin-american-amnesty-laws-annulled-the-struggle-against-impunity-

continues/>.  
28  Burt, Jo-Marie. Challenging Impunity in Domestic Courts: Human Rights Prosecutions in Latin America. Available at: 

<http://www2.nycbar.org/vancecenter/images/stories/vancecenter/prosecutionlatinamerica.pdf >.  

https://www.opendemocracy.net/article/the-arrest-of-augusto-pinochet-ten-years-on
http://www.hrw.org/news/2005/06/14/argentina-amnesty-laws-struck-down
http://www.peacepalacelibrary.nl/author/c-alihusain/
http://www.peacepalacelibrary.nl/
http://www.peacepalacelibrary.nl/author/c-alihusain/
http://www.peacepalacelibrary.nl/
http://www2.nycbar.org/vancecenter/images/stories/vancecenter/prosecutionlatinamerica.pdf
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These prosecutions are important in the transitional justice process of Latin America, 

since this region has always been characterized by weak judiciary systems and the absence of 

political will to hold accountable those who murdered, tortured, disappeared, and committed 

other gross human rights violations.
29

 Also, the belief that ―human rights prosecutions were 

not viable, perpetuated conflict, or undermined the opportunity for reconciliation.‖
30

 

However, the trend of new forms of accountability, along with ―persistent grass-roots 

activism in pursuit of truth and justice […] has opened new spaces […] for renewed efforts to 

prosecute those accused of ordering or carrying out grave violations of human rights.‖
31

  

While there were regional differences in patterns of violations and variation in 

transitional justice approaches, there was one commonality: amnesties. Although few new 

democratic governments successfully prosecuted the generals who ruled over those nations 

during the 1970s and 1980s, many others—such as Brazil and Uruguay—solved the issue by 

establishing amnesty laws or truth commissions to investigate abuses.
32

 Evidently, there was 

no effort to prosecute as in Chile, El Salvador, and Guatemala in the 1990s.
33

 In summary, 

those societies chose a practical approach to face transitional justice towards democracy
34

 

and truth ―was touted as a preferred form of justice since it presumably reduced conflict and 

promoted reconciliation.‖
35

  

Nevertheless, what is justice? What is truth? How do we find a balance between both 

social concepts? As Eldon Phukuile says, the challenge then is to understand that:  

Telling the truth, although a good ideal, does not always set 

you free; There are different versions of the truth, with the 

possibility of another version of the truth can easily contradict 

and negate yours; The law is used to interpret the ‗facts‘, 

otherwise known as ‗the truth‘, but the law only represents 

                                                                        
29 Ibid. 
30 Ibid. 
31 Ibid.  
32 Ibid.  
33 Ibid. 
34 José Zalaquett, ―Balancing Ethical Imperatives and Political Constraints: The Dilemma of New Democracies Confronting Human Rights 

Violations‖, in Neil Kritz, Ed., Transitional Justice: How Emerging Democracies Reckon with the Past (United States Institute of Peace, 
1992). 
35 Robert I. Rotberg & Dennis Thompson, Eds. ―Truth v. Justice: The Morality of Truth Commissions‖ (Princeton University Press, 2000). 

http://www.news24.com/user/eldonp
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what is legal - not what is ‗right‘; There is very little ethics in 

law; There is very little ethics in society; The law is interpreted 

by magistrates and judges, but with some recent topical event 

involving judges and their behavior, does it really inspire 

confidence?
36

 

 

The Inter-American Human Rights System’s Engagement with Transitional 

Justice, particularly Amnesties 

―Transitional justice is a concept associated with periods of political change 

determined by legal responses to wrongdoings committed by previous regimes.‖
37

 It is 

important to note that the IAHRS evolved through its engagement with the issues of 

transitional justice in Latin America by increasingly inserting itself into regional political 

struggles in many ways.
38

 Some scholars have highlighted two main aspects of the role of the 

IAHRS in shaping transitional justice trends in Latin America.
39

  

First, the role of the IAHRS in the construction of a set of rules, norms and principles 

of transitional justice.
40

 In the early stages of transitional justice there were few international 

precedents to guide government policies and human rights jurisprudence was limited.
41

 As a 

result, there was an ―enduring fragility of post-conflict impunity agreements.‖
42

 However, 

―the influence of the IAHRS would grow significantly over time, especially as the system 

developed a jurisprudence that emphasized the right to truth and individual judicial 

redress‖.
43

 In the present, ―transitional justice mechanisms are no longer an exception to the 

                                                                        
36 Phukuile, Eldon. ―The Truth vs Justice Paradox.‖ News 24. May 18, 2012. Available at: <http://www.news24.com/MyNews24/The-

Truth-vs-Justice-paradox-20120518>. 
37 De Campos Melo, Carolina. ―Transitional Justice in South America: The Role of the Inter-American Court of Human Rights.‖ CEJIL Law 
Journal: Debates sobre Derechos Humanos y el Sistema Interamericano. Año IV, Número 5, December 2009. Available at:  

<http://www.corteidh.or.cr/tablas/r24268.pdf>.  
38 Dr. Par Engstrom. ―Regional Human Rights Governance: The Case of The Inter-American Human Rights System.‖ Institute of The 
Americas, University College London. Memo Prepared For A Scoping Workshop On Cross-Disciplinary Scholarship & Impact In Global 

Governance Ucl Institute Of Global Governance. 9 May 2014.  
39 Ibid.  
40 Ibid. 
41 Ibid.  
42 De Campos Melo, Carolina. ―Transitional Justice in South America: The Role of the Inter-American Court of Human Rights.‖ CEJIL Law 
Journal: Debates sobre Derechos Humanos y el Sistema Interamericano. Año IV, Número 5, December 2009. Available at:  

<http://www.corteidh.or.cr/tablas/r24268.pdf>. 
43 Dr. Par Engstrom. ―Regional Human Rights Governance: The Case of The Inter-American Human Rights System.‖ Institute of The 
Americas, University College London. Memo Prepared For A Scoping Workshop On Cross-Disciplinary Scholarship & Impact In Global 

Governance Ucl Institute Of Global Governance. 9 May 2014. 
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norm; rather, they represent a paradigm for a new international rule of law‖.
44

 Therefore, the 

IAHRS has an in depth understanding of the principal components of transitional justice. As 

a matter of fact, the acceptance of conventional norms by States that have published self-

amnesty laws has led the IAHRS to adopt a strict position on their legitimacy.
45

 Specifically, 

in the Barrios Altos judgment the Court ruled that certain amnesty laws violated victims‘ 

rights of access to justice.
46

 In consequence, the IAHRS transitional justice development has 

set standards and obligations that government institutions have to ensure on behalf of the 

civil population. The key principles that the IAHRS has developed are: a victim-oriented 

approach; the right to effective judicial remedy—that is, right to a fair trial and judicial 

protection, in other words, access to justice; the right to truth; and increasingly 

comprehensive and ‗holistic‘ reparation policies.
47

  

The second role that the IAHRS has played in the transitional justice process is in 

responding to ongoing human rights challenges in Latin America; specifically on issues 

related to structural and ongoing violence.
48

 It is well known ―that sustained and ‗structural‘ 

human rights violations occur on a large scale across the region, whether it involves low- 

level police brutality, the murder of street children, rural violence, and continued 

discrimination of indigenous peoples‖.
49

 In other words, the IAHRS has had to go beyond 

transitional justice to solve cases of human rights violations ―that are direct consequences of 

state weakness and failure to act‖.
50

 Thus, the focus of attention has shifted to structural 

violence by police on marginal communities such as collapsed prison systems and deeply 

                                                                        
44 Ruiti Teitel. ―The Law and Politics of Contemporary Transitional Justice,‖ Cornell International Law Journal 837, 2005, p. 840. 
45 De Campos Melo, Carolina. ―Transitional Justice in South America: The Role of the Inter-American Court of Human Rights.‖ CEJIL Law 

Journal: Debates sobre Derechos Humanos y el Sistema Interamericano. Año IV, Número 5, December 2009. Available at:  
<http://www.corteidh.or.cr/tablas/r24268.pdf>. 
46 Barrios Altos v. Perú, Judgment of November 30, 2001, Inter-Am Ct. H.R. (Ser. C) No. 87 (2001) 
47 Dr. Par Engstrom. ―Regional Human Rights Governance: The Case of The Inter-American Human Rights System.‖ Institute of The 
Americas, University College London. Memo Prepared For A Scoping Workshop On Cross-Disciplinary Scholarship & Impact In Global 

Governance Ucl Institute Of Global Governance. 9 May 2014. 
48 Ibid. 
49 Ibid. 
50 Ibid.  
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problematic judiciaries.
51

 Evidently, ―these trends pose major challenges for the IAHRS that 

has traditionally been geared towards the protection of individuals against actions of the 

state‖.
52

  

The Inter-American Court of Human Rights and the Emerging States’ Obligations to 

Investigate, Prosecute, and Punish Human Rights Crimes 

The state obligation to respect human rights is required by the American Convention 

on Human Rights (ACHR) and has been imposed by the IACtHR since its controversial 

judgment in the case of Velásquez-Rodríguez v. Honduras.
53

 The State of Honduras was held 

responsible by the commission for  grave human rights violations.
54

 In this case, the IACtHR 

stated: 

The State is obligated to investigate every situation involving a 

violation of the rights protected by the Convention. If the State 

apparatus acts in such a way that the violation goes unpunished 

and the victim's full enjoyment of such rights [to life and 

physical integrity of the person in the instant case] is not 

restored as soon as possible, the State has failed to comply with 

its duty to ensure the free and full exercise of those rights to the 

persons within its jurisdiction.
55

 

 

This reasoning is linked to the IACtHR‘s interpretation of Article 1(1) of the 

ACHR.
56

 In particular, the court expressed: 

Article 1(1) is essential in determining whether a violation of 

the human rights recognized by the Convention can be imputed 

to a State Party. In effect, that article charges the States Parties 

with the fundamental duty to respect and guarantee the rights 

recognized in the Convention. Any impairment of those rights 

which can be attributed under the rules of international law to 

the action or omission of any public authority constitutes an act 

                                                                        
51 Ibid 
52 Ibid. 
53 American Convention on Human Rights (hereinafter ―ACHR‖), note 12, art. 2 (―Where the exercise of any of the rights or freedoms 

referred to in Article 1 is not already ensured by legislative or other provisions, the States Parties undertake to adopt, in accordance with 
their constitutional processes and the provisions of this Convention, such legislative or other measures as may be necessary to give effect to 

those rights or freedoms.‖).; see Velásquez-Rodríguez, Inter-Am. Ct. H.R. (ser. C) No. 4, ¶ 166 
54 Ibid. ¶ 147. 
55 Ibid. ¶ 176 
56 ACHR, note 4, art. 1(1) (―The States Parties to this Convention undertake to respect the rights and freedoms recognized herein and to 

ensure to all persons subject to their jurisdiction the free and full exercise of those rights and freedoms, without any discrimination for 
reasons of race, color, sex, language, religion, political or other opinion, national or social origin, economic status, birth, or any other social 

condition.‖). 
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imputable to the State, which assumes responsibility in the 

terms provided by the Convention.
57

 

 

In the Velásquez-Rodríguez case, the IACtHR explained that Article 1(1) of the 

ACHR imposes two obligations on States.
58

 First, states must respect the ―rights and 

freedoms recognized by the Convention,‖
59

 and second, states must ―ensure the free and full 

exercise of [those] rights to every person subject to its jurisdiction.‖
60

 With respect to the 

second obligation, the IACtHR stated:
61

 

This obligation implies the duty of the States Parties to 

organize the governmental apparatus and, in general, all the 

structures through which public power is exercised, so that they 

are capable of juridically ensuring the free and full enjoyment 

of human rights. As a consequence of this obligation, the States 

must prevent, investigate and punish any violation of the rights 

recognized by the Convention […]
62

 

 

Moreover, the obligation to punish applies ―not only in cases involving crimes 

committed by the state apparatus, but also in cases of crimes committed by private 

individuals.‖
63

 Specifically, the court said: 

An illegal act which violates human rights and which is 

initially not directly imputable to a State (for example, because 

it is the act of a private person or because the person 

responsible has not been identified) can lead to international 

responsibility of the State, not because of the act itself, but 

because of the lack of due diligence to prevent the violation or 

to respond to it as required by the Convention.
64

 

 

 To summarize, the court argued that states must prosecute and punish any violation of 

every right protected by the ACHR.
65

  

                                                                        
57 Velásquez-Rodríguez, 1988 Inter-Am. Ct. H.R. (ser. C) No. 4, ¶ 164. 
58 Basch, Fernando Felipe. ―The Doctrine of the Inter-American Court of Human Rights Regarding States‘ Duty to Punish Human Rights 

Violations and Its Dangers.‖ American University International Law Review 23, no.1 (2013): 195-229. 
59 Ibid. Velásquez-Rodríguez, 1988 Inter-Am. Ct. H.R. (ser. C) No. 4, ¶ 165. 
60 Ibid. Velásquez-Rodríguez, 1988 Inter-Am. Ct. H.R. (ser. C) No. 4, ¶ 166. 
61 Basch, Fernando Felipe. ―The Doctrine of the Inter-American Court of Human Rights Regarding States‘ Duty to Punish Human Rights 

Violations and Its Dangers.‖ American University International Law Review 23, no.1 (2013): 195-229. 
62 Ibid. Velásquez-Rodríguez, 1988 Inter-Am. Ct. H.R. (ser. C) No. 4, ¶ 166. 
63 Basch, Fernando Felipe. ―The Doctrine of the Inter-American Court of Human Rights Regarding States‘ Duty to Punish Human Rights 

Violations and Its Dangers.‖ American University International Law Review 23, no.1 (2013): 195-229. 
64 Ibid. Velásquez-Rodríguez, 1988 Inter-Am. Ct. H.R. (ser. C) No. 4, ¶ 172. 
65 Ibid. ¶ ¶  161-167. 
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 Other cases in which the IACtHR has enforced its ruling on states‘ obligation to 

prosecute and punish human rights violations are: Godínez-Cruz v. Honduras
66

, Caballero-

Delgado v. Colombia
67

, Paniagua-Morales v. Guatemala
68

, and Bulacio v. Argentina
69

  

 In Godínez-Cruz, the IACtHR reinforced ―the broad language of the duty to punish 

doctrine.‖
70

 The same ruling applied as well to Caballero-Delgado v. Colombia, which also 

―concerned detentions and forced disappearances with presumption of death carried out by 

the Colombian Army.‖
71

 Moreover, Paniagua-Morales v. Guatemala, ―involved a massive 

practice of arbitrary detentions, kidnappings, ill-treatment, and deprivations of life carried out 

by Guatemala.‖
72

 In this case the court said, ―the State has the obligation to use all the legal 

means at its disposal to combat that situation, since impunity fosters chronic recidivism of 

human rights violations, and total defenselessness of victims and their relatives.‖
73

  

The IACtHR also elucidated similar issues in Bulacio v. Argentina.
74

 First, ―the duty 

to punish doctrine applies to all human rights violations and is not limited to the massive or 

gross violations previously described.‖
75

 Second, ―the doctrine not only rejects amnesty 

provisions, provisions on prescription, or the establishment of measures designed to eliminate 

responsibility-those legal institutions explicitly rejected in Barrios Altos-but also rejects any 

‗domestic legal provision or institution‘ viewed as an obstacle to punishment.‖
76

  

In these cases, the IACtHR emphasized the obligation of states to promote measures 

to end impunity
77

 and vindicated the legal sources of the duty to punish doctrine.
78

 In 

                                                                        
66 Godínez-Cruz v. Honduras, 1989 Inter-Am. Ct. H.R. (ser. C) No. 5. 
67 Caballero-Delgado v. Colombia, 1995 Inter-Am. Ct. H.R. (ser. C) No. 22. 
68 Paniagua-Morales v. Guatemala, 1998 Inter-Am. Ct. H.R. (ser. C) No. 37. 
69 Bulacio v. Argentina, 2003 Inter-Am. Ct. H.R. (sec. C) No. 100.  
70 Basch, Fernando Felipe. ―The Doctrine of the Inter-American Court of Human Rights Regarding States‘ Duty to Punish Human Rights 
Violations and Its Dangers.‖ American University International Law Review 23, no.1 (2013): 195-229. See Godínez-Cruz v. Honduras, 

1989 Inter-Am. Ct. H.R. (ser. C) No. 5, ¶ 175. 
71 Ibid. See Caballero-Delgado v. Colombia, 1995 Inter-Am. Ct. H.R. (ser. C) No. 22, ¶ 3-5. 
72 Ibid. See Paniagua-Morales v. Guatemala, 1998 Inter-Am. Ct. H.R. (ser. C) No. 37, ¶ 4-12. 
73 Ibid. ¶ 173. 
74 Bulacio v. Argentina, 2003 Inter-Am. Ct. H.R. (sec. C) No. 100, ¶ 2.  
75 Basch, Fernando Felipe. ―The Doctrine of the Inter-American Court of Human Rights Regarding States‘ Duty to Punish Human Rights 

Violations and Its Dangers.‖ American University International Law Review 23, no.1 (2013): 195-229. 
76 Ibid. Bulacio v. Argentina, 2003 Inter-Am. Ct. H.R. (sec. C) No. 100, ¶ 117. 
77 See Paniagua-Morales v. Guatemala, 1998 Inter-Am. Ct. H.R. (ser. C) No. 37, ¶ 173. (defining impunity as ―the total lack of investigation, 

prosecution, capture, trial and conviction of those responsible for violations of the rights protected by the American Convention‖).  
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addition, ―[it] started to underscore the importance of fulfilling the rights that victims have 

within domestic criminal proceedings.‖
79

 This leads us to the discussion on whether States 

have an international obligation to provide victims with effective remedies.  

The ACHR establishes two normative sources for victims‘ rights.
80

 The first is Article 

25 of the ACHR, ―which provides victims with a right to judicial protection, an effective 

remedy against violations of their rights.‖
81

 In the case Loayza-Tamayo v. Perú, the court 

expressed: 

Article 25 in relation to Article 1(1) of the American 

Convention obliges the State to guarantee to every individual 

access to the administration of justice and, in particular, to 

simple and prompt recourse, so that, inter alia, those 

responsible for human rights violations may be prosecuted and 

reparations obtained for the damages suffered.
82

 

 

Article 8(1) of the ACHR is the second legal source of victims‘ rights, which 

guarantees victims a fair trial.
83

 Thus, Article 8 basically protects all procedural rights of the 

accused within domestic criminal systems.
84

 Nevertheless, it also protects ―[every person‘s] 

rights . . . of a civil, labor, fiscal, or any other nature.‖
85

 According to the IACtHR, ―this leads 

to asserting the right of the victim to a fair trial during the prosecution of offenders.‖
86

  

The victims‘ fair trial guarantee was developed in Genie-Lacayo v. Nicaragua.
87

 In 

this case, the court expressed that ―[i]n order to establish violation of Article 8, it is 

necessary, first of all, to establish whether the accusing party‘s procedural rights were 

                                                                                                                                                                                                                               
78 Basch, Fernando Felipe. ―The Doctrine of the Inter-American Court of Human Rights Regarding States‘ Duty to Punish Human Rights 

Violations and Its Dangers.‖ American University International Law Review 23, no.1 (2013): 195-229. 
79 Ibid. See Paniagua-Morales v. Guatemala, 1998 Inter-Am. Ct. H.R. (ser. C) No. 37, ¶ 174 
80 Basch, Fernando Felipe. ―The Doctrine of the Inter-American Court of Human Rights Regarding States‘ Duty to Punish Human Rights 

Violations and Its Dangers.‖ American University International Law Review 23, no.1 (2013): 195-229. 
81 ACHR, note 4, art. 25 (stating the Convention provides victims with prompt and effective judicial review of alleged violations of 
protected rights by any state party). 
82 Loayza-Tamayo v. Perú, 1998 Inter-Am. Ct. H.R. (ser. C) No. 42, ¶ 168. 
83 ACHR, note 4, art. 8(1) (defining a fair trial as one held in a timely manner by an independent court). 
84 Ibid. art. 8. 
85 Ibid. Note 4, art. 8. 
86 Basch, Fernando Felipe. ―The Doctrine of the Inter-American Court of Human Rights Regarding States‘ Duty to Punish Human Rights 
Violations and Its Dangers.‖ American University International Law Review 23, no.1 (2013): 195-229. 
87 Genie-Lacayo v. Nicaragua, 1997 Inter-Am. Ct. H.R. (ser. C) No. 30, ¶ 12. 
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respected in the trial to determine those responsible for the death of young Genie-Lacayo.‖
88

 

The court also stated that Article 25 of the ACHR ―is closely linked to Article 8(1)… 

Consequently, it is the duty of the State to investigate human rights violations, prosecute 

those responsible and avoid impunity.‖
89

 Therefore, ―Article 25 and Article 8 of the 

American Convention are interpreted as protecting victims‘ rights against states‘ abuses, and 

thus requiring satisfaction, criminal prosecution, and punishment of perpetrators as forms of 

reparations.‖
90

  

In summary, the IACtHR‘s duty to punish doctrine imposes states the obligation to 

investigate, prosecute, and punish human rights violations, as well as to compensate victims 

for their losses and sufferings. As mentioned above, this responsibility applies to cases where 

grave human rights violations have occurred, and to every violation of any of the rights and 

freedoms protected by the ACHR. It also applies to both violations committed by the state 

apparatus and those resulting from private actors. Furthermore, the IACtHR has stated clearly 

that the states‘ duty to punish human rights crimes is violated by certain amnesty laws and 

other obstacles to prosecution, such as pardons or extinguishing criminal procedures. As a 

result, in my opinion, the proscription of some amnesties, is the result of that previous 

finding: the denial of access to justice for victims of serious human rights violations; rather 

than an indictment of amnesties per se.  

The Duty to Punish or the Duty to Promote National Reconciliation and Stability 

In general, there is a tendency among the international community ―to ensure that 

truth prevails over denial and oblivion, and justice over impunity.‖
91

 During the last decade, 

the Latin American experience has proven to be an effective model towards transition into 

democracy, shaping new policies for prosecutions, reparations and international humanitarian 

                                                                        
88 Ibid. ¶ 75. 
89 Ibid. ¶ 169-170. 
90 Basch, Fernando Felipe. ―The Doctrine of the Inter-American Court of Human Rights Regarding States‘ Duty to Punish Human Rights 

Violations and Its Dangers.‖ American University International Law Review 23, no.1 (2013): 195-229. 
91 Juan E. Méndez, ―National Reconciliation, Transnational Justice, and the International Criminal Court,‖ Ethics and International Affairs 

15, no. 1 (2001). 
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accountability. As Juan E. Méndez said: ―together they create a new paradigm for how 

societies in transition from tyranny to democracy confront massive and systematic abuses of 

human rights in the recent past.‖
92

 Nevertheless, this pursuit of justice and accountability 

raises questions on whether governments have the sovereign right to guarantee impunity on 

the grounds of ―national reconciliation‖ and ―stability‖. 

In the early 1980‘s, truth commissions and prosecutions were organized in several 

Latin American countries as part of their transitional justice processes. During this period of 

time ―many well-meaning experts felt that fragile new democracies could not withstand the 

pressure of still-powerful military establishments, and that insisting on this path would 

destabilize the democratic experiment.‖
93

 Moreover, ―the same skeptics felt that these 

developments, even if partially successful, would have the effect of delaying the transition in 

neighboring countries, or of prompting the military to exact stronger guarantees of impunity 

as a condition for allowing the transition to take place.‖
94

 In consequence, clemency 

arguments gave path to amnesties for human rights violations committed by authoritarian 

regimes.
95

  

Some experts believe that in order to achieve national reconciliation, lenient policies 

should be enforced ―to build a new democracy based on tolerance and accommodation of 

factions that have very recently tried to destroy one other.‖
96

 Following this line, José 

Zalaquett has argued that to achieve reconciliation, ―legitimate human rights policies must be 

based on complete, publicized and officially acknowledged knowledge of the truth regarding 

                                                                        
92 Ibid. 
93 Ibid. 
94 Ibid. 
95 Ibid.  
96 Ibid. 
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the past abuses.‖
97

 Thus, he states: ―although punishment may well serve that objective, in 

certain circumstances a large measure of clemency would be more useful to it.‖
98

  

However, from my point of view, forgive-and-forget policies, although important to 

restore the society‘s confidence in its government, should not be the only mean of achieving 

justice. On the other hand, as Méndez says, ―punishing each and every event—and doing so 

with complete respect for the rule of law—is clearly impossible in most situations, and could 

in some cases be undesirable.‖
99

 As a result, the ―appropriate mix‖ depends ―on elements of 

truth, justice, and clemency measures compatible with one another, with the construction of 

democracy and peace, with emerging standards in international law, and with the search for 

reconciliation.‖
100

 For example, truth commissions are useful for the disclosure of the truth, 

particularly ―when human rights violations have been characterized by denial, deception, or 

imposed silence.‖
101

 Similarly, criminal prosecutions are effective mechanisms to prevent 

gross human rights violations and promote policies of accountability. They assure ―the 

strictest conditions of due process and fair trial‖ and lead ―to establish credibility for courts 

that are trying in good faith to be judiciaries of the newly democratic state.‖
102

  

Even though there is no consensus that punishment is a preventive mechanism, it is 

evident that impunity ―makes it more likely that new crimes will be committed.‖
103

 Criminal 

prosecutions cannot be based only on prevention and reconciliation, or policies of forgiveness 

and ―olvido‖. In Professor Méndez‘s opinion, ―the kind of peace that is achieved through this 

act of appeasement bears no resemblance to true reconciliation.‖
104

 If governments have the 

sovereign right to guarantee impunity on the grounds of national reconciliation and stability, 

                                                                        
97  Jose Zalaquett, "Confronting Human Rights Violations Committed by Former Governments: Principles Applicable and Political 

Constraints," in Transitional Justice, ed. Neil J. Kritz, (Washington, D.C.: United States Institute of Peace Press, 1995) pp. 3-31. 
98 Juan E. Méndez, ―National Reconciliation, Transnational Justice, and the International Criminal Court,‖ Ethics and International Affairs 

15, no. 1 (2001). 
99 Ibid.  
100 Ibid.  
101 Ibid.  
102 Ibid.  
103 Ibid.  
104 Ibid. 
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―the political system that is being built may be democratic in formal terms, but it will lack the 

essential ingredient of accountability.‖
105

 Democracy does not necessarily mean the decision 

of the majority, ―but also where the most vulnerable citizens are given their worth as 

members of the community and respected in their dignity.‖
106

 If impunity reigns, a certain 

level of social stability could be achieved but not a real, lasting peace. The latter ―can only be 

built over a foundation of truth, justice, and meaningful reconciliation.‖
107

 This statement 

supports my argument that where serious human rights violations have been committed, 

pardons and amnesties cannot be used as legitimate tools in a process of national 

reconciliation and social stability. 

Peter Burns argues that the granting of amnesty, even for the purposes of national 

reconciliation, may not meet the obligations specified in the Torture Convention, unless a 

truth commission is created with the power to order prosecutions or amnesties.
108

 In that case, 

―the granting of an amnesty could be regarded as part of the investigatory process, and would 

therefore meet the statutory obligations under the Convention.‖
109

 This does not mean that all 

amnesties are incompatible with international law. The derogation of certain rights 

enumerated in treaties is contemplated in cases of ―public emergency‖.
110

 Article 6(5) of the 

Additional Protocol II to Geneva Conventions states: ―At the end of hostilities, the authorities 

in power shall endeavor to grant the broadest possible amnesty to persons who have 

participated in the armed conflict, or those deprived of their liberty for reasons related to the 

                                                                        
105 Phillippe Schmitter and Terry Karl, ―What Democracy Is . . . and Is Not,‖ Journal of Democracy 2, No. 3 (1991); Guillermo O‘Donnell, 
―Further Thoughts on Horizontal Accountability‖ (Notre Dame, Ind.: Kellogg Institute, 2000; mimeograph). 
106 Juan E. Méndez, ―National Reconciliation, Transnational Justice, and the International Criminal Court,‖ Ethics and International Affairs 

15, no. 1 (2001). 
107 Ibid. 
108 Peter Burns, Q.C., ―The Convention Against Torture and Diminishing Impunity‖, in The Changing Face of International Criminal Law, 

Selected Papers, June 2001 (Vancouver: The International Centre for Criminal Law Reform and Criminal Justice Policy, 2002) at 149. 
109  Nancy-Louise E. Hustins. ―International Justice, Accountability and Reconciliation: Diminishing Impunity in International Law.‖ 

Background paper for the International Society for the Reform of Criminal Law 18th International Conference 'Keeping Justice Systems 

Just and Accountable: A Principled Approach in Challenging Times', Montreal 8-12 August 2004. Available at: 
<http://www.isrcl.org/Papers/2004/Hustins.pdf>. 
110 Ibid.  
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armed conflict, whether they are interned or detained.‖
111

 Nevertheless, this norm allows 

states a limited power to grant amnesties.
112

 For instance, the International Committee of the 

Red Cross, interpreting the scope of Article 6(5), has explained: ―the travaux préparatoires 

of 6(5) indicate that this provision aims at encouraging amnesty, i.e., a sort of release at the 

end [of] hostilities. It does not aim at an amnesty for those having violated international 

humanitarian law.‖
113

  

Another argument against the granting of amnesties is ―that allowing amnesties for 

human rights abuses that occurred during non-international armed conflicts is contrary to the 

stated goal ‗to ensure more protection for victims‘ of Protocol II to the Geneva 

Conventions.‖
114

 

In conclusion, the obligation of states to investigate, prosecute, and punish certain 

grave human rights atrocities is violated by amnesty laws. Although international standards 

may allow some amnesties in particular situations, these are forbidden when non-derogable 

rights are involved, and when other gross violations occur, such as torture, forced 

disappearances, among others. In other words, there is no such thing as a ―sovereign right‖ of 

governments to guarantee impunity on the grounds of ―national reconciliation‖ and 

―stability‖, when these amnesty laws lack legitimacy if they apply to crimes against 

humanity, crimes of aggression, crimes of war, genocide, disappearances and torture.  

The Inter – American Court of Human Rights’ Robust Position on Impunity 

 The IACtHR has developed an extensive and original jurisprudence with respect to 

accountability on human rights violations, particularly amnesties. However, ―it has also been 

                                                                        
111 Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of Victims of Non-International Armed 

Conflicts (Protocol II) Adopted on 8 June 1977 by the Diplomatic Conference on the Reaffirmation and Development of 

International Humanitarian Law applicable in Armed Conflicts Entry into force: 7 December 1978, in accordance with Article 23. 
112  Nancy-Louise E. Hustins. ―International Justice, Accountability and Reconciliation: Diminishing Impunity in International Law.‖ 

Background paper for the International Society for the Reform of Criminal Law 18th International Conference 'Keeping Justice Systems 

Just and Accountable: A Principled Approach in Challenging Times', Montreal 8-12 August 2004. Available at: 
<http://www.isrcl.org/Papers/2004/Hustins.pdf>. 
113 Ibid. Letter dated 1995 from the International Committee of the Red Cross to the Prosecutor of the Criminal Court for the Former 

Yugoslavia and as repeated in another communication from the International Committee of the Red Cross dated April 15, 1997 (reprinted in 
International Commission of Jurists et al. 
114 Ibid.  
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criticized for adopting an overly broad standard of review, exceeding the competences 

conferred on it in the American Convention on Human Rights and for its detailed reparation 

orders which encroached on the states‘ internal domestic affairs.‖
115

 Taking these 

perspectives into consideration, this section of the article analyzes the IAHRS‘s jurisprudence 

on impunity and amnesties. 

In a region where gross human rights violations, weak national institutions, and 

fragile democracies are the common denominator, the IACtHR‘s robust position on amnesty 

laws and decrees has played an important role prosecuting perpetrators of such serious 

crimes. In its amnesty jurisprudence,  

the court adopts a radically monist approach to the relationship 

between international and national law, [giving] direct effect to 

its judgments, [in determining] that national laws lacked legal 

effects, and also [obligating] domestic courts to engage in a 

form of decentralized conventionality control, whereby the 

domestic courts are prohibited from applying national laws 

which violate the ACHR.
116

 

 

In 1986, the IACoHR published general guidelines on the responsibilities of 

democratic governments to investigate and remedy human rights violations under prior 

regimes.
117

 In these guidelines, it stated first, ―only amnesties enacted by democratically 

elected bodies, not self-amnesties by the abusive regime itself, have legal validity.‖
118

 

Second, ―even democratically enacted amnesties must respect the need to investigate, 

because both society and the families of victims have the right to know the truth.‖
119

 

Following these statements, the IACoHR expressed that ―every society has the inalienable 

right to know the truth about past events, as well as the motives and circumstances in which 

                                                                        
115 Christina Binder. ―The Prohibition of Amnesties by the Inter-American Court of Human Rights.‖ German Law Journal Vol. 12 No. 05. 

Available at: <http://www.corteidh.or.cr/tablas/r26381.pdf>. See, e.g, Gerald Neumann, Import, Export and Regional Consent in the Inter-

American Court of Human Rights, 19 EJIL 101 (2008). 
116 Ibid.  
117 1985-86 Ann. Rep. Int. Am. Comm‘n H. Rts. 191-93 (1986) [hereinafter 1985-86 Report]. 
118 Douglas Cassel. ―Lessons from the Americas: Guidelines for International Response to Amnesties for Atrocities.‖ Law and Contemporary 
Problems Vol.: 59 No.4. Available at: <http://scholarship.law.duke.edu/cgi/viewcontent.cgi?article=1025&context=lcp>. 
119 Ibid. See 1985-86 Report, supra note 60, at 193. 
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aberrant crimes came to be committed, in order to prevent repetition…‖
120

 Moreover, ―the 

family members of the victims are entitled to information as to what happened to their 

relatives.‖
121

 The IACoHR also advised that: ―the truth could be pursued by either 

investigating committees … or … the judiciary.‖
122

  

 Following these guidelines, between 1988 and 1992, the IACtHR rendered judgment 

on four cases that involved serious violations: Velásquez-Rodríguez on forced 

disappearances; Las Hojas Massacre, an army massacre of civilians in El Salvador;
123

 Hugo 

Leonardo et al., a case on forced disappearances and kidnapping of children in Uruguay;
124

 

and Alicia Consuela Herrera et al., on forced disappearances, summary executions, torture, 

and kidnapping in Argentina.
125

  

As discussed previously with regards to the Velásquez-Rodríguez case, the court 

stated that forced disappearances are crimes against humanity and the state has a general duty 

to take reasonable steps to investigate, identify, prosecute and punish those responsible.
126

 In 

the other cases, ―the commission expressly addressed amnesties in light of the duty to 

prosecute human rights violations enunciated by the court in the Honduran case.‖
127

 For 

example, in El Salvador, ―an ‗absolute and complete‘ amnesty, adopted in 1987 as part of the 

Central American Esquipulas peace process, barred both criminal and civil prosecutions, 

making no allowance for either investigations or compensation of victims.‖
128

 

By contrast, in Argentina, ―despite amnesty laws, top military commanders were 

convicted and imprisoned, an official commission extensively investigated and publicly 

                                                                        
120 Ibid.  
121 Ibid.  
122 Ibid.  
123 See Las Hojas Massacre Case, case no. 10.287, 1992-1993 Ann. Rep. Int.-Am. Comm‘n H. Rts. 88 ¶ 1 (1993) (Spanish) [hereinafter Las 

Hojas]. 
124 See Hugo Leonardo et al., case no. 10.029 et al., 1992-1993 Ann. Rep. Int.-Am. Comm‘n H. Rts. 154, 161-62 ¶ 38 (1993) [hereinafter 

Leonardo]. 
125 See Alicia Consuela Herrera et al., case nos. 10.147 et al., 1992-93 Ann. Rep. Int.-Am. Comm‘n H. Rts. 41, 43 ¶ 6 (1993) [hereinafter 
Herrera]. 
126 See Velásquez, supra note 68, at 66-68 ¶¶ 149-58; 
127 Douglas Cassel. ―Lessons from the Americas: Guidelines for International Response to Amnesties for Atrocities.‖ Law and Contemporary 
Problems Vol.: 59 No.4. Available at: <http://scholarship.law.duke.edu/cgi/viewcontent.cgi?article=1025&context=lcp>. 
128 Ibid. See Las Hojas Case, supra note 69, at 95-96 ¶ 11. 
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reported on disappearances, substantial compensation was available to victims‘ families, and 

the government had proclaimed, ‗Never again‘.‖
129

 Similarly, in Uruguay, it‘s the 

commission‘s ―democratic credentials were bolstered by its approval by voters in a 

referendum, albeit in what might be called a ‗shotgun referendum‘.‖
130

 Furthermore, Uruguay 

barred only criminal prosecution while civil suits for damages were allowed.
131

 Nevertheless, 

the commission concluded that ―by barring judicial investigation and hence the possibility of 

compelling military and police officials to testify, the practical effect of the amnesty 

‗substantially restricted‘ victims‘ ability to pursue civil remedies.‖
132

  

To summarize, in Douglas Cassel‘s words:  

the commission reached the same result in each case. The 

amnesties violated at least three, and possibly four, distinct 

duties of the state under the American Convention. First, they 

violated the state obligation  part of its duty to ―ensure‖ human 

rights under article 1(1)  to investigate violations. Second, at 

least in states that permit victims to participate in criminal 

proceedings, the amnesties violated the state duty under article 

8(1) to afford victims a fair trial. Third, the amnesties violated 

rights of victims and survivors to adequate compensation, 

required both by article 1(1) and by the right to judicial 

protection under article 25. In other words, when serious 

violations of human rights are committed, states must 

investigate, must permit victims to participate in judicial 

investigations where permitted by national laws, and must 

ensure adequate compensation for violations. States may not 

excuse themselves by enacting amnesty laws.
133

  

 

In the next cases, the IACoHR did not explain in depth whether ―a State may, by 

amnesty, refrain from prosecuting and punishing violators so long as it conducts an 

investigation, allows victims to participate in judicial proceedings where such systems exist, 

and provides adequate reparations.‖
134

 

                                                                        
129 Ibid. Herrera, supra note 71, at 43 ¶ 7, 46 ¶¶ 25-28, 50 ¶¶ 42-48. 
130 Ibid. See Leonardo, supra note 70, at 166 ¶ 22, 168 ¶ 31. 
131  Douglas Cassel. ―Lessons from the Americas: Guidelines for International Response to Amnesties for Atrocities.‖ Law and 
Contemporary Problems Vol.: 59 No.4. Available at: <http://scholarship.law.duke.edu/cgi/viewcontent.cgi?article=1025&context=lcp>. 
132 Ibid. Leonardo, supra note 70, at 165 ¶ 53. 
133  Douglas Cassel. ―Lessons from the Americas: Guidelines for International Response to Amnesties for Atrocities.‖ Law and 
Contemporary Problems Vol.: 59 No.4. Available at: <http://scholarship.law.duke.edu/cgi/viewcontent.cgi?article=1025&context=lcp>. 
134 Ibid.  
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As Cassel observes with regards to the 1994 country report on El Salvador,
135

 the 

Salvadoran amnesty was in contravention of the American Convention
136

 since ―the 

Commission reiterated its guidance and the criteria in its prior resolutions on El Salvador, 

Argentina, and Uruguay,
137

 but did not clarify whether amnesties may foreclose prosecution 

and punishment.‖
138

 However, Cassel argues, the Comission ―did identify at least one and 

possibly three additional limits on amnesties.‖
139

 He summarizes them as follows: First, ―the 

amnesty violated the Convention in part ‗because it applies to crimes against humanity‘.‖
140

 

Second, ―amnesty could not be justified for perjury and other obstructions of justice by 

officers of the court and litigants, especially since many grave human rights violations went 

unpunished because the country lacked a ‗trustworthy, independent and effective 

judiciary‘.‖
141

 Third, ―the commission found the amnesty in violation of the Convention 

‗because it makes possible a ‗reciprocal amnesty‘ without first acknowledging responsibility 

(despite the recommendations of the Truth Commission)...‖
142

  

 In 1996, the IACoHR issued two resolutions stating: 

Chile‘s continuing failure to repeal the military regime‘s 1978 

―self-amnesty,‖ and its consequent failure to prosecute cases of 

disappearances, summary and extrajudicial executions and 

torture, violate its duties under article 1 of the American 

Convention to ―ensure‖ human rights, under article 2 to adopt 

legislative or other measures to that end,
143

 under article 8.1 to 

ensure victims a fair trial, and under article 25 to afford them 

judicial protection.
144

 

 

Cassel explains: 
                                                                        
135 Ibid. Report on the Situation of Human Rights in El Salvador, at 69-77, OAS Doc. OEA/Ser.L/V/II.85 (1994). 
136 Ibid. at 77. 
137 Ibid. at 75-76. 
138 Douglas Cassel. ―Lessons from the Americas: Guidelines for International Response to Amnesties for Atrocities.‖ Law and Contemporary 

Problems Vol.: 59 No.4. Available at: <http://scholarship.law.duke.edu/cgi/viewcontent.cgi?article=1025&context=lcp>. 
139 Ibid.  
140 Ibid. Report on the Situation of Human Rights in El Salvador, at 77, OAS Doc. OEA/Ser.L/V/II.85 (1994). 
141 Ibid. at 74-75. 
142 Ibid. at 77. 
143 Article 2 of the Convention states, ―Where the exercise of any of the rights or freedoms referred to in Article 1 is not already ensured by 

legislative or other provisions, the States Parties undertake to adopt, in accordance with their constitutional processes and the provisions of 

this Convention, such legislative or other measures as may be necessary to give effect to those rights or freedoms.‖ American Convention, 
supra note 76, art. 2.  
144Douglas Cassel. ―Lessons from the Americas: Guidelines for International Response to Amnesties for Atrocities.‖ Law and Contemporary 

Problems Vol.: 59 No.4. Available at: <http://scholarship.law.duke.edu/cgi/viewcontent.cgi?article=1025&context=lcp>. Garay Hermosilla 
et al., case no. 10.843, 1996 IAC, supra note 7, at 156, 182-83 ¶¶ 105-09 [hereinafter Hermosilla]; Irma Reyes et al., cases 11.228 et al., 

1996 IAC, supra note 7, at 196, 219-20 ¶¶ 103-08 [hereinafter Reyes]. 
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the IACoHR‘s resolutions in the Chilean cases provide the 

most extensive and eloquent exposition in the jurisprudence on 

the commission‘s previously stated views that self-amnesties 

by extra-constitutional regimes are legal nullities,
145

 that the 

seriousness of the crimes cannot be overlooked,
146

 that 

amnesties violate both the state‘s duty to investigate
147

 and the 

victim‘s right to prosecute criminal charges in states that allow 

it,
148

 and that amnesties also violate the victims‘ right to 

compensation
149

 and judicial protection.
150

 

 

In Chile‘s case, the IACoHR recognized the measures the state had taken to comply 

with its duty to investigate by establishing an investigating commission that issued a public 

report; asking pardon from the victims‘ families and compensating them; and protesting the 

application of amnesty laws by the Chilean Supreme Court.
151

 However, the IACoHR said 

that the ―[g]overnment‘s recognition of responsibility, its partial investigation of the facts and 

its subsequent payment of compensation were not enough, unless the right to justice was also 

satisfied, to comply with the state‘s obligations under the Convention.‖
152

 

As a result, the IACoHR reiterated ―that investigations must seek to identify 

perpetrators; otherwise victims will find it ―virtually impossible‖ to establish civil liability of 

the wrongdoers for damages.‖
153

 Moreover, ―it made clear that, in its view of the Convention, 

an amnesty violates the state‘s duty to prosecute and punish perpetrators of serious 

violations.‖
154

 Additionally, ―in its recommendations to the state specified that the 

investigations must be for the purpose of identifying the guilty parties, establishing their 

responsibilities and effectively prosecuting them, thereby guaranteeing to the victims and 

their families the right to justice that pertains to them.‖
155

  

                                                                        
145 Ibid. Hermosilla, supra note 111, at 163-66 ¶¶ 26-39; Reyes, supra note 111, at 200-04 ¶¶ 25-39. 
146 Ibid. See Hermosilla, supra note 111, at 168-69 ¶¶ 46-48; Reyes, supra note 111, at 206-07 ¶¶ 46-48. 
147 Ibid. See Hermosilla, supra note 111, at 175-76 ¶¶ 73-78; Reyes, supra note 111, at 212-14 ¶¶ 72-77. 
148 Ibid. See Hermosilla, supra note 111, at 172-73 ¶¶ 62-67; Reyes, supra note 111, at 210-11 ¶¶ 61-66. 
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150 Ibid. See Hermosilla, supra note 111, at 173-74 ¶¶ 68-72; Reyes, supra note 111, at 211-12 ¶¶ 67-71. 
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Although the aforementioned cases began to create an effective path towards 

transitional justice in Latin America, ―still, the political climate in the relevant countries 

remained hostile to the [Inter-American human rights] system‘s views on amnesty laws; and 

no immediate action at national level followed the Court‘s rulings.‖
156

 It was not until the 

―landmark judgment‖ in Barrios Altos v. Perú
157

, later with La Cantuta v. Perú
158

 and 

Almonacid v. Chile
159

 decisions ―that the issue of amnesty legislation was brought back onto 

the regional human rights agenda.‖
160

 

The Barrios Altos and La Cantuta cases concerned massacres committed by the 

paramilitary death squad ―Colina‖ and ordered by former Peruvian President Fujimori.
161

 Not 

surprisingly, amnesty laws were passed under Fujimori‘s government protecting those 

responsible for human rights violations.
162

 In the Barrios Altos case, the IACtHR concluded: 

all amnesty provisions, provisions on prescription and the 

establishment of measures designed to eliminate responsibility 

are inadmissible, because they are intended to prevent the 

investigation and punishment of those responsible for serious 

human rights violations such as torture, extrajudicial, summary 

or arbitrary execution and forced disappearance, all of them 

prohibited because they violate non-derogable rights 

recognized by international human rights law.
163

 

 

The Court stated that ―amnesty laws violated the rights of the victims‘ families and 

the survivors from being heard by a tribunal as contained in Article 8.1 [of the] ACHR and to 

judicial recourse as provided for in Article 25 [of the] ACHR.‖
164

 It also concluded ―that the 

amnesty laws impeded the investigation, capture, prosecution and conviction of those 
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responsible for the human rights violations in the Barrios Altos massacre in contravention of 

Article 1.1 [of the] ACHR and obstructed the clarification of the facts of the case.‖
165

 

Furthermore, ―the adoption of self-amnesty laws was found incompatible with the ACHR and 

in violation of Peru‘s obligation to adopt the legislative measures necessary to give effect to 

its obligations under the ACHR in accordance with Article 2 [of the] ACHR.‖
166

 In 

conclusion, ―the Inter-American Court held that the respective laws contributed to the 

defenselessness of victims and the perpetuation of impunity and were thus ‗manifestly 

incompatible with the aims and spirit of the [ACHR].‘
167

  

Similarly, in La Cantuta case the IACtHR established that, ―while the amnesty laws 

were applied and the situation was thus in contravention of the ACHR, after 2001, the 

amnesty laws were deprived of their legal effects in internal Peruvian legislation.‖
168

 Thus,  

―survivors and victims‘ next of kin, whose perpetrators had not been prosecuted due to the 

effect of the amnesty laws between 1995 and 2001, were entitled to monetary compensation 

and psychological support.‖
169

  

Nevertheless, the questions on the legitimacy of amnesties were far from being 

resolved. The IACtHR needed to address the issue of whether amnesties had to be repealed, 

rather than simply not applied to other cases. It did so in the case of Almonacid v. Chile. In 

this suit, state police forces participated in the extrajudicial killing of a communist 

professor.
170

 When the case was brought to the IACtHR, the Chilean government argued, 

―that although law was incompatible with the Inter-American Convention on Human Rights, 

Chilean judiciary refrained from applying the law.‖
171

 However, the IACtHR stated that this 
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action was not sufficient and that the law must be repealed. In its judgment, the IACtHR 

―found that the killing constituted a crime against humanity and that such a violation could 

not remain unpunished.‖
172

 In particular, the Court stated ―that the non-prosecution of those 

responsible by operation of the 1978 amnesty decree law (decreto ley) constituted a violation 

of Articles 8.1 and 25 together with Articles 1.1 and 2 of the ACHR.‖
173

 As a result, the 

Court concluded, ―the respective decree law was devoid of legal effects.‖
174

 Also, in its 

judgment  

it ordered the compensation and satisfaction of the victims, 

including the prosecution of those responsible and the 

publication of the established facts in the Diario Oficial of 

Chile as well as in another newspaper of wide circulation. 

Furthermore, the Court found that the Chilean state was obliged 

to ensure that the 1978 amnesty decree law was no obstacle for 

the continuation of the investigations on the extrajudicial 

execution of the victim and similar situations, nor for the 

identification and punishment of those responsible in that case 

and similar cases.
175

 

 

As can be discerned from the cases discussed above, ―the Court is less concerned 

about whether the respective law is a self-amnesty or an amnesty passed by a subsequent 

regime on the way of transition to democracy.‖
176

 It adopts a robust position arguing, ―that 

such laws shield perpetrators of grave human rights violations from prosecution.‖
177

 In 

addition, ―the Court explicitly refers to the jus cogens character-the non-derogable nature-of 

the rights the crimes at issue had violated (prohibition of torture, prohibition of extrajudicial 

killings, etc.).‖
178

 Similarly, it reiterates that ―amnesty laws are a violation of the survivors‘ 

and victims‘ family members‘ rights to a fair trial and to judicial protection and declares them 

devoid of legal effects for being inconsistent with wording and spirit of the ACHR.‖
179
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Another decision on amnesties rendered by the Court came out a few years after 

Barrios Altos, in 2005, in the Moiwana Community v. Suriname case.
180

 In this case, thirty-

nine members of the village were killed by state agents, their property was set on fire, and 

those who survived were displaced.
181

 After those events, in 1992 the government approved 

an amnesty law.
182

 As Luigi Crema summarizes, ―the amnesty contained a disposition that 

excluded crimes against humanity from its application,
183

 but the massacre of 1986 was not 

considered a crime against humanity by national judges, and the state of Suriname did not 

proceed with the investigation and punishment of those responsible.‖
184

 In general, the law 

excluded serious crimes from its scope, and in its ―practical application was preventing their 

investigation.‖
185

  

The particularity of this case is that the Court talked in depth about this point and 

―maintained a traditional approach to the problem.‖
186

 First,  

it referred first to Arts 1 and 2 in a way used also in other cases 

of the same period, asserting the invalidity of every law that 

restricts the enjoyment of human rights guaranteed by the 

Convention, concluding that ―no domestic law or regulation – 

including amnesty laws and statutes of limitation – may impede 

the State‗s compliance with the Court‗s orders to investigate 

and punish perpetrators of human rights violations.
187

 

 

Subsequently, the Court rendered a more specific argument: 

amnesty laws, statutes of limitation and related provisions that 

hinder the investigation and punishment of serious human 

rights violations – such as those of the present case, summary, 

extra-legal or arbitrary executions – are inadmissible, as said 

violations contravene non-derogable rights recognized in 

international human rights law.
188

  

 

                                                                        
180 Luiggi Crema. ―Are Amnesties Still an Option? A Non-Policy Based Critique of The Inter-American Approach.‖ The Center for Civil 
and Human Rights. University of Notre Dame Law School. (2013). Available at: <http://law.nd.edu/assets/99931/cremaamnesties.pdf>. 

Moiwana Community v. Suriname (Preliminary Objections, Merits, Reparations, and Costs), 15 June 2005, Series C, No. 124, para. 138.o). 
181 Ibid. Moiwana v. Suriname, ¶ 86.15. 
182 Ibid. ¶ 86.39-86.40. 
183 Ibid. ¶ 86.39-86.40. 
184 Ibid. ¶ 105. 
185 Luiggi Crema. ―Are Amnesties Still an Option? A Non-Policy Based Critique of The Inter-American Approach.‖ The Center for Civil 

and Human Rights. University of Notre Dame Law School. (2013). Available at: <http://law.nd.edu/assets/99931/cremaamnesties.pdf>. 
186 Ibid. 
187 Ibid. Moiwana, cit. above at fn. 17, para. 167. 
188 Ibid. Moiwana, cit. above at fn. 17, para. 206. 



Ramírez   27 
 
 

 

 

 By contrast, in the case The Massacre of El Mozote v. El Salvador
189

 the Court ―did 

not proclaim the invalidity of the amnesty law, but contested only its application to the 

serious crimes at stake.‖
190

 In this decision the IACtHR ―just referred to the previous 

decisions to deem as consolidated the previous orientation of the Court on amnesty laws, but 

concluded keeping the focus only on the compatibility of the amnesty decree with the crimes 

of the case.‖
191

 

Both decisions of the Court ―represent a big step forward in the definition of the 

dialectic between states and international courts on impunity and effective implementation of 

human rights.‖
192

 However, as Crema argues ―they are of little help in clarifying the 

definitions, the function, and the logical connections between the concepts already used in the 

work of the Commission.‖
193

 

Whether Rulings Apply to All Forms of Amnesties: Is a Legitimate Amnesty Possible? 

 The IACtHR‘s previous judgments demonstrate certain ambiguity on whether its 

rulings apply to all forms of amnesties. How about democratically adopted laws? How about 

amnesty laws adopted in a legitimate democratic process that fulfill certain criteria, such as 

inclusiveness and deliberation? Some scholars argue that there are other ways of framing 

amnesty laws that do comply with international obligations, whether they are restrictive or 

conditional, such as amnesties for the crime against the state of bearing arms, among others. 

Nevertheless, as the Court has expressed in previous rulings, the problem resides in the use of 

amnesties or similar measures to prevent investigation and prosecution, denying access to 

justice for victims of serious human rights violations. 

As Ronald Slye says:  
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Even if we accept the hypothesis that such amnesties were 

necessary for facilitating earlier transitions, and that impunity 

was the price to be paid for future stability and protection of 

human rights in countries like Argentina, Chile, El Salvador, 

and Guatemala, it is not clear that as a matter of practice such a 

dynamic will work in the future.
194

  

 

 In Slye‘s article, The Legitimacy of Amnesties under International Law and General 

Principles of Anglo-American Law, he explains that international law provides some clear 

principles that can be used to evaluate amnesties.
195

  

First, authoritative statements concerning a state‘s obligation to 

prosecute and punish those responsible for gross violations of 

human rights clearly establish a minimal requirement of 

accountability. The limited jurisprudence on the question and 

contradictory state practice make it difficult to assert with any 

confidence a more specific obligation. Second, victims of gross 

violations of human rights are entitled to some form of truth, 

reparations, and participation. Amnesties that significantly 

advance these four principles (accountability, truth, reparations, 

and participation) are more likely to be considered legitimate, 

and thus deserve support, recognition, and enforcement.
196

 
 

In addition, he emphasizes that, ―the challenge presented by amnesties is not whether 

principled rules regarding justice and accountability may give way to principled exceptions 

delaying or preventing accountability, but whether amnesties are consistent with such 

exceptions, or are an illegitimate extension of such exceptions.‖
197

 The question is then: is a 

legitimate amnesty possible? 

Slye has identified the basic principles in determining the legitimacy of amnesties 

granted for serious human rights violations. They are: accountability, truth, reparations, and 

participation.
198

 As he argues, ―although established legal doctrines appear to provide 

exceptions to these four principles, none of these exceptions should apply to the special case 

of amnesties for gross violations of human rights.‖
199

 Slye, thus, raises the question as to 

                                                                        
194 Ronald Slye, The Legitimacy of Amnesties under International Law and General Principles of Anglo-American Law, 43 VA. J. INT'L 

L.173 (2002). Available at: <http://digitalcommons.law.seattleu.edu/faculty/433>. 
195 Ibid.  
196 Ibid.  
197 Ibid.  
198 Ibid.  
199 Ibid.  



Ramírez   29 
 
 

 

 

whether an amnesty can meet the minimum requirements of accountability, truth, reparations, 

and participation. To answer it, he distinguishes among different types of amnesties: amnesic 

amnesties, compromise amnesties, corrective amnesties, and accountable amnesties.
200

  

To summarize: amnesic amnesties usually are granted by a regime that has been 

involved in human rights abuses, such as in Chile, Argentina, and El Salvador. ―They tend to 

be blanket self-amnesties, although they may also be the result of an agreement among all 

sides to a political and military
201

 conflict.‖
202

 Their principal characteristics are: 

concealment and anonymity; providing little or no information concerning past abuses; 

having few act restrictions; applying to their beneficiaries regardless of their specific motive 

or objective; identifying eligible persons through group characteristics; having no procedural 

requirements; providing no relief to victims; and imposing burdens on victims. While this 

type of amnesty may facilitate the transition towards democracy, it lacks the essential 

ingredient of accountability, diminishing the past conflict and leaving profound wounds on 

the society‘s memory.  

The second amnesty Slye identifies is compromise amnesty. Compromise amnesties 

are substantive in terms and may be the result of a political compromise in ending a conflict 

or replacing a repressive regime. Their principal characteristics are: the development of 

processes, such as truth commissions or legal actions; institutional acknowledgment, which 

―provide some benefit in the form of knowledge and acknowledgment, but not enough to 

satisfy comfortably the minimum requirements of justice.‖
203

 Additionally, they may have act 

restrictions, may identify eligible persons by group or individual characteristics, and have 

procedural requirements. They may also provide recipients with immunity from civil or 

criminal liability, or both. Moreover, compromise amnesties may place some burdens on 
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recipients, provide minimal relief to victims, and may impose some burdens on victims. In 

summary, these type of amnesties can facilitate social transition and reconciliation, but could 

remediate abuses in a partial way.  

The third category Slye mentions is corrective amnesties. These amnesties apply to 

acts of treason, sedition, rebellion, or other offenses against the state. They are encouraged at 

the end of armed conflicts.
204

 

The fourth group is accountable amnesties. They provide some accountability and 

more than minimal relief to victims. To qualify as accountable, it must be democratic in its 

creation; it must not apply to those most responsible for war crimes, crimes against humanity, 

and other serious violations of international criminal law; it must impose some form of public 

procedure or accountability on its recipients; it must provide an opportunity for victims to 

question and challenge an individual‘s claim to amnesty; it must provide some concrete 

benefit, usually in the form of reparations, to victims; and, finally, it must be designed to 

facilitate a transition to a more human rights friendly regime, or as part of a comprehensive 

program of reconciliation aimed at addressing long-standing and serious societal tensions and 

injustices.
205

 

In summary, accountable amnesties are ―the one[s] that hold the promise of a 

legitimate amnesty eligible for recognition and respect by foreign states and international 

tribunals.‖
206

 As Slye explains, ―the examples of Chile and Argentina suggest that amnesties 

are ill-advised and will not last; moreover, they suggest that attempts to prevent 

accountability in the name of social stability will not work.‖
207

 What is clear is that the 

forward-looking argument that amnesties ensure peaceful transitions and the creation of a 
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human rights protective society is limited to a particular historical period. As amnesties that 

were intended to last in perpetuity unravel in the face of domestic and international pressures 

for accountability, the utility of using such amnesties to entice violative regimes to give up 

power peacefully diminishes.
208

  

Conclusions 

 The Inter-American Court of Human Rights has always been ―in favor of the respect 

for human rights, by showing that there is no law, not even an amnesty enacted in the name 

of national reconciliation that is outside the power of review of the Court.‖
209

 The best proof 

of it is its robust position on impunity. The IACtHR proclaimed the idea that it is possible to 

eradicate impunity by developing a set of criteria.
210

 Crema summarizes them in three 

arguments: the legitimacy of amnesty (self-amnesty; democratic legitimacy), the seriousness 

of the crimes, and the interpretation of the Convention. As he clearly states: ―these concepts 

were ostensibly articulated in order to distinguish between legitimate and illegitimate 

amnesties; however, the whole spectrum of decisions shows a certain confusion since the 

beginning: rather than an organized sequence of tests, they provided a list of reasons piled up 

in favor of a final declaration against the validity of amnesties.‖
211

  

The cases discussed before, were ideal in order for the Court to address the issue, but 

―it missed the opportunity to draw any distinction between amnesties forgiving crimes 

against humanity and amnesties excluding them, and in other cases the democratic processes 

surrounding the amnesty laws were explicitly deemed irrelevant.‖
212

 The Court thus, adopts a 

unilateral approach in interpreting the ACHR, without considering international standards on 

amnesties. In the meantime,  
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it relies only on the formal argument of the contrariety of 

amnesties to the American Convention; but, this argument does 

not seem per se decisive: the interpretation given by the Court 

to the Convention, and to Art. 2 in particular, fails to 

understand the spirit of the Convention – that is the 

establishment of a society in which the enjoyment of human 

rights is effective – and is not compatible with the general 

character of the rule.
213

  

 

What is a possible solution then? Truth and reconciliation processes, in my opinion, 

may serve as a useful settlement to ensure that justice is not entirely sacrificed to the cause of 

peace. In conclusion, I concur with Slye regarding the ―accountable amnesty‖ as the most 

viable mean to achieve an effective transitional justice process. To recuperate trust of the 

civil society, when it has suffered gross human rights violations, it is necessary to restore the 

basic values of respect to life and right to freedom among all the constituencies.  To achieve 

this, it is essential the discovery of the true facts surrounding the crimes committed. Victims‘ 

relatives need to understand what happened to gain internal peace and eventually, voluntarily 

forgive their oppressors. On the other hand, the government is obliged to protect the 

fundamental values of life and freedom, therefore; an amnesty can only be granted freely 

when the victims, their relatives, and the civil society want peace and consequently are 

willing to forgive the atrocities suffered in the past. At said time, the amnesty becomes a 

value of the society in pursuing its restoration as a democratic society. In my opinion, I will 

add as a requirement, that an amnesty may be granted today for the acts of the past but it 

should never be granted again for future human rights violations. Crimes against humanity 

cannot be tolerated never again and the full force of the appropriate law must be applied for 

any future event of this nature. An amnesty today, shall be part of the transitional justice 

process in the establishment of a stable democracy, but cannot be perpetuated since human 

beings need the certainty that human rights violations will not go unpunished.  
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