
Is the U.S. Sanctioning Torture When Refusing to Adjudicate?: 

The Abu Ghraib Atrocities and Political Question Doctrine 

 

International Courts 

 

12-19-15 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 1 

I.  INTRODUCTION  

 While Amnesty International had documented the serious 

human rights abuses and torture occurring in the Abu Ghraib 

prison in Iraq following U.S. occupation, the scope of the 

atrocities truly began to emerge in 2004 after photos taken by 

U.S. soldiers surfaced.
1
 These photographs documented the 

detainees in an array of humiliating and sexually explicit 

positions, showed one detainee standing on a box with electrical 

wires attached to his hands, and captured detainees cowering 

from guards threatening them with dogs, while other photographs 

even showed the soldiers grinning and giving the thumbs up 

signal next to the body of a dead detainee.
2
 

 The photographs only captured a fragment of the abuse the 

detainees experienced. Prisoners were repeatedly beaten, 

stripped and kept naked, imprisoned in solitary cells in 

conditions of sensory deprivation, subjected to extremes of 

temperature (with both hot and cold water thrown onto their 

naked bodies), placed in stress positions for extended periods 

of time, threatened with unleashed dogs, and deprived of food 

and sleep.
3
 The worst of these atrocities occurred at what was 

                                                 
1
 Amnesty International, Iraq: A Decade of Abuses (2013) at 12, 

available at https://www.amnestyusa 

.org/sites/default/files/mde140012013en.pdf. 
2
 Id. at 12-13. 
3
 See Brief for Petitioner-Appellant at 10, Al-Shimari v. CACI 

Premier Technology, Inc., No.15-1831 (4th Cir. Sept. 21, 2015).  



know as the “Hard Site” in Abu Ghraib, where both Military 

Intelligence personnel and contractors, CACI Premier Technology, 

Inc., “CACI,”
4
 guarded and interrogated the prisoners.

5
 

 After eventual release from the prison, and after no actual 

charges were ever levied, several of the prisoners brought suit 

in the United States against CACI.
6
 The case, Al Shimari v. CACI 

Premier Technology, Inc., has had a lengthy procedural history; 

however, most recently, the Eastern District of Virginia held 

for Defendant‟s, finding that the case constituted a political 

question and that Plaintiff‟s claims for torture, war crimes, 

and Cruel, Inhumane, or Degrading Treatment lacked judicially 

manageable standards. The case is now on appeal before the 

Fourth Circuit.   

 This paper discusses whether judicially manageable 

standards were available to the Eastern District of Virginia 

which would have given the district court the ability to 

adjudicate the Plaintiffs‟ torture claim. In Part II, this paper 

provides further background regarding the Eastern District of 

Virginia‟s decision, and the section explains the factors which 

indicate the existence of a political question. Part III then 

                                                 
4
 CACI was a corporation hired by the U.S. government to provide 

interrogation services. Id. at 3. 
5
 Id. at 9. 
6
 Plaintiffs to this case, Suhail Najim Abdullah Al Shimari, Taha 

Yaseen Arraq Rashid, Salah Hasan Nusaif Jasim Al-Ejaili, and 

Asa‟ad Hamza Hanfoosh Al-Zuba‟e, are four Iraqi civilians who 

were tortured and abused while detained at Abu Ghraib. 



analyzes the various international documents and cases which 

offer guidance pertaining to the adjudication of torture, and 

Part IV takes a similar approach and analyzes the numerous 

domestic cases and statutes. Part V briefly asserts that if the 

United States continues to avoid its responsibility to prohibit 

torture by punting on tricky cases, not only will a dangerous 

precedent be set in United States case law, but the 

international community will also suffer setbacks in its 

struggle to eradicate torture. After an examination into these 

sources, the paper concludes that both domestic and 

international sources confer an obligation on the United States, 

and by extension, its courts, to bring those promulgating 

torture to justice. Therefore, the Eastern District of Virginia 

incorrectly invoked the political question doctrine because 

there are ample definitions of torture and case law examples 

demonstrating judicially manageable standards.  

II.  BACKGROUND 

 This section articulates the Eastern District of Virginia‟s 

recent opinion, as well as the legal doctrines underpinning its 

decision. 

A.  The Political Question Doctrine 

An explication of the factors indicating the presence of a 

political question is necessary to fully understand the district 

court‟s decision. Two cases have created tests which establish 



the factors courts must evaluate and find present in order to 

declare the case non-justiciable as a political question: Baker 

v. Carr
7
 and Taylor v. Kellogg Brown & Root Services, Inc.

8
 

Baker first articulated the factors necessary for qualifying 

cases political in nature. Courts are to examine the following 

attributes for identifying these cases: 

1) A “[t]extually demonstrable constitutional commitment of 

the issue to a coordinate political department,” such as 

issues of foreign affairs and executive war powers; 2) “A 

lack of judicially discoverable and manageable standards 

for resolving it;” 3) “The impossibility of deciding 

without an initial policy determination of a kind clearly 

for nonjudicial discretion;” 4) “The impossibility of a 

court's undertaking independent resolution without 

expressing lack of the respect due coordinate branches of 

government;” 5) “An unusual need for unquestioning 

adherence to a political decision already made;” and 6) 

“The potentiality of embarrassment from multifarious 

pronouncements by various departments on one question.”
9
  

 

Unless one of the six Baker “formulations is inextricable from 

the case, a court should not dismiss for nonjusticiability on 

the ground of a political question's presence.”
10
 Accordingly, 

before declaring a case “to be nonjusticiable, a court must 

undertake „a discriminating analysis‟” that includes the 

litigation‟s “susceptibility to judicial handling in the light 

                                                 
7
 Baker v. Carr, 369 U.S. 186 (1962). 
8
 Taylor v. Kellogg Brown & Root Services, Inc., 658 F.3d 402 

(4th Cir. 2011). 
9
 Baker, 369 U.S. at 217. 
10
 U.S. Dep't of Commerce v. Montana, 503 U.S. 442, 456 (1992) 

(quoting Baker, 369 U.S. at 217). 



of its nature and posture in the specific case, and of the 

possible consequences of judicial action.”
11
 

In Taylor, the Fourth Circuit created further criteria 

associated with determinations in military cases. Military 

judgments are often shielded from judicial review under the 

political question doctrine, although not all cases involving 

the military are automatically a foregone conclusion.
12
 Hence, 

this court formulated a test for considering whether litigation 

against certain types of government is justiciable, and it 

distilled the Baker factors into two components: 

“1) whether the government contractor was under the 

“plenary” or “direct” control of the military; and 2) 

whether national defense interests were “closely 

intertwined” with military decisions governing the 

contractor's conduct, such that a decision on the merits of 

the claim “would require the judiciary to question actual, 

sensitive judgments made by the military.”
13
 

 

An affirmative answer to either of these questions signals a 

nonjusticiable political question, and U.S. courts have relied 

on these tests to avoid adjudicating torture claims. 

B.  The Eastern District of Virginia Erroneously Dismissed 

Plaintiff’s Torture Claim as a Non-Justiciable 

Political Question 

                                                 
11
 Lane v. Halliburton, 529 F.3d 548, 559 (5th Cir. 2008) 

(quoting Baker, 369 U.S. at 211-12). 
12
 Carmichael v. Kellogg, Brown & Root Servs., 572 F.3d 1271, 

1281 (11th Cir. 2009). 
13
 Al Shimari v. CACI Premier Technology, Inc., No. 1:08-cv-00827 

(E.D. Va. June 18, 2015). (citing Taylor, v. Kellogg Brown & 

Root Services, Inc., 658 F.3d 402, 411 (4th Cir. 2011)). 



In June 2015, the Eastern District of Virginia invoked the 

political question doctrine, arguing it could not adjudicate claims 

involving military actors using interrogation techniques, finding 

there were no judicially manageable standards for adjudicating 

torture claims because the definition of torture was ambiguous and 

not beyond debate. The case, Al-Shimari v. CACI Premier Technology, 

Inc.,
14
 resulted in an order granting the Defendant‟s motion to 

dismiss for lack of subject matter jurisdiction after the 4th 

Circuit
15
 had reinstated the Alien Tort Statute claims and remanded 

on the issue of political question doctrine. The district court 

discussed the political question doctrine and ultimately held that 

there were no clear standards pertaining to torture, or more 

specifically, there were no clear standards regarding whether 

certain enhanced interrogation techniques amounted to torture.
16
 

  1.  Procedural History 

In 2008, The Center for Constitutional Rights filed Al 

Shimari v. CACI International, Inc. on behalf of four Iraqi 

civilians against the military contractor CACI for aiding and 

abetting torture, war crimes, and cruel and inhuman treatment 

                                                 
14
 Al Shimari v. CACI Premier Technology, Inc., 2008 WL 7348184 

(E.D. Va. 2008) (hereinafter Al Shimari I).  
15
 Al Shimari v. CACI Premiere Technology, Inc., 758 F.3d 516 

(4th Cir. 2014) (hereinafter Al Shimari III). 
16
 Al Shimari v. CACI Premier Technology, Inc., at 2 No. 1:08-cv-

00827 (E.D. Va. June 18, 2015). 



carried out at the Abu Ghraib prison.
17
 All four plaintiffs were 

tortured at the Abu Ghraib prison between September 2003 and 

November 2003, and all four were released from prison without 

ever being charged with a crime.
18
  

The case was originally filed against CACI International, a 

Delaware corporation with headquarters in Arlington, Virginia; 

CACI Premiere Technology, its wholly-owned subsidiary located in 

Arlington, Virginia; L-3 Services, Inc., a publicly traded 

Delaware corporation with headquarters in Alexandria, Virginia; 

and Timothy Dugan, a former CACI employee.
19
 After years of 

adjudication, CACI Premier Technology, Inc. (“CACI”) is the only 

remaining defendant in this case.  

The third amended complaint alleged that CACI directed and 

participated in illegal conduct, including torture, at the Abu 

Ghraib prison in Iraq where it was hired by the United States to 

provide interrogation services. The case, brought under the 

Alien Tort Statute (“ATS”) and federal question jurisdiction, 

brings claims arising from violations of United States and 

international law, including torture; cruel, inhuman, or 

                                                 
17
 Al Shimari v. CACI Int’l, Inc., 2008 WL 7348184 (E.D. Va. Nov. 

25, 2008). 
18
 See Al Shimari v. CACI Premier Technology, Inc., No. 1:08-cv-

00827 (E.D. Va. June 18, 2015) (explaining the background and 

procedural history of the Al Shimari case). 
19
 Id. at 3-4. Notably, the United States soldiers involved in 

the torture at issue were convicted by court martial. Court 

martial and other testimony from the soldiers convicted of the 

abuse linked the company personnel to the abuse. 



degrading treatment; war crimes; assault and battery; sexual 

assault and battery; intentional infliction of emotional 

distress; negligent hiring and supervision; and negligent 

infliction of emotional distress.
20
  

More recently, the case appeared before the Fourth Circuit 

in 2014 after the district court dismissed the case in 2013 for 

failing to satisfy the presumption imposed by the Supreme Court 

in Kiobel v. Royal Dutch Petroleum.
21
 However, the Fourth Circuit 

reinstated the case, holding that it satisfied Kiobel‟s "touch 

and concern" test.
22
 The Fourth Circuit remanded the case to the 

district court to undertake a factual analysis to determine 

whether the case presented a non-justiciable political 

question.
23
 Specifically, the district court was to determine 

whether the military held direct control over CACI 

interrogators, and the district court was instructed to conduct 

an analysis based on the test laid out in Taylor v. Kellog Brown 

and Root Services. Upon remand, the district court dismissed the 

case, concluding that CACI‟s actions were controlled by the 

United States military, that assessing torture and war crimes 

claims would require an impermissible review of military 

                                                 
20
 See Third Amended Complaint at 40-52, Al Shimari v. CACI 

Premier Technology, Inc., No. 08-cv-0827 (E.D. Va. Apr. 4, 2013) 

(alleging nineteen counts in total). 
21
 Kiobel v. Royal Dutch Petroleum, 621 F.3d 111 (2d. Cir. 2010). 

22
 Al Shimari III, 758 F.3d at 530-31. 

23
 Id. at 530. 



judgment, that there were no judicially manageable standards for 

assessing these claims, and, thus, the issues in the case 

presented a “political question” that the judiciary could not 

appropriately answer.
24
 Ultimately, this paper discusses the 

district court‟s reasoning pertaining to its judgment that 

judicially manageable standards did not exist. 

2.  The Reasoning Asserted by the Eastern District of 

Virginia for Its Dismissal 

 Upon remand from the Fourth Circuit, the Eastern District 

of Virginia dismissed Plaintiff‟s claim. First, the court relied 

on the Taylor test to assert the existence of a political 

question. The district court pointed to the declaration of a 

military officer and found the declaration, as well as other 

testimony the Defendant‟s presented were persuasive, and the 

court held that it followed “that the…military exercised 

„plenary‟ and „direct‟ control over how defendants interrogated 

detainees at Abu Ghraib,”
25
 thereby satisfying the first Taylor 

prong. The district court then turned to the second Taylor 

prong, and held that “national defense interests are so closely 

intertwined with military decisions governing the defendant‟s 

conduct, such that a decision on the merits of the claim would 

require the judiciary to question actual, sensitive judgments 

                                                 
24
 Al-Shimari v. CACI Premier Technology, Inc., No. 1:08-cv-00827 

at 1-2 (E.D. Va. June 18, 2015).  
25
 Id. at 11. 



made by the military, which the Court is not permitted to do.”
26
 

Furthermore, the district court also found plaintiff‟s ATS 

claims for torture
27
 lacked judicially manageable standards 

because “the lack of clarity as to the definition of torture 

during the relevant time period creates enough of [a] cloud of 

ambiguity.”
28
 

 Ultimately, the district court granted the Defendant‟s 

motion to dismiss for lack of subject-matter jurisdiction, and 

held that even were the court to find jurisdiction, the lack of 

judicially manageable standards acts as a bar to adjudication.
29
 

3.  The District Court’s Reliance on Padilla v. Yoo 

Set a Dangerous Precedent 

 In crafting its holding, the district court consistently 

referred to Padilla v. Yoo
30
 as a basis for its reasoning. 

However, reliance on this case not only indicates that Al 

Shimari is not the only case failing to adjudicate torture 

claims, but also sets a dangerous precedent allowing the United 

States to continually shirk its obligation to prevent and hold 

those engaged in torture accountable. 

                                                 
26
 Id. at 21. 

27
 The district court also came to the same conclusion regarding 

plaintiff‟s claims of war crimes and cruel, inhuman, and 

degrading treatment, but this paper is focusing solely on the 

torture aspects of the case. 
28
 Id. at 25 

29
 Id. at 8. 

30
 Padilla v. Yoo, 678 F.3d 748 (9th Cir. 2012). 



Jose Padilla was a U.S. citizen detained as an enemy 

combatant under a direct order from President George W. Bush.
31
 

He alleged that he was held incommunicado without access to 

family or legal counsel for almost two years, during which time 

he was also subjected to “gross physical and psychological abuse 

upon the orders of high-ranking government officials as part of 

a systematic program of abusive interrogation…including extreme 

isolation; interrogation under threat of torture, deportation 

and even death; prolonged sleep adjustment and sensory 

deprivation; exposure to extreme temperatures and noxious odors; 

denial of access to necessary medical and psychiatric care; 

[and] substantial interference with his ability to practice his 

religion…”
32
 Padilla and his mother filed a claim seeking nominal 

damages against John Yoo, the Deputy Assistant Attorney General 

for the Office of Legal Counsel from 2001 to 2003 and the author 

of the “torture memos.”
33
 

The District Court for the Northern District of California 

denied Yoo‟s motion to dismiss, finding that Padilla‟s complaint 

“adequately alleged Yoo‟s personal responsibility for Padilla‟s 

                                                 
31
 Id. at 750. 

32
 Id. at 752. 

33
 Id. at 750. 



treatment” and that it alleged “violations of clearly 

established constitutional and statutory rights.”
34
 

However, the Ninth Circuit reversed the decision on the 

grounds that Yoo was entitled to qualified immunity.
35
 The Court 

explained that federal and state officials are protected from 

money damages under qualified immunity unless a plaintiff can 

show “(1) that the official violated a statutory or 

constitutional right, and (2) that the right was „clearly 

established‟ at the time of the challenged conduct.” The rule‟s 

purpose is to allow officials to make “reasonable but mistaken 

judgments about open legal questions,” so while a case directly 

on point is not required, “existing precedent must have placed 

the statutory or constitutional question beyond debate.”
36
 

The Ninth Circuit acknowledged that Padilla‟s treatment 

seemed unconstitutional under the detainee treatments set out by 

the Supreme Court in Hamdi v. Rumsfeld,
37
 but because that case 

was not decided until 2004, it could not have put Yoo on clear 

notice during his time at the Office of Legal Counsel. Instead, 

the court felt “an official could have had some reason to 

believe that Padilla‟s harsh treatment fell within 

                                                 
34
 Id. at 754 (citing Padilla v. Yoo, 633. F.Supp. 2d 1005, 1032-

34, 1036-39 (N.D. Cal. 2009)) 
35
 Id. at 769. 

36
 Id. at 758. 

37
 Hamdi v. Rumsfeld, 542 U.S. 507 (2004). 



constitutional bounds,” especially in light of Quirin,
38
 which 

held enemy combatants may be offered a lower standard of 

protection than typical criminal detainees.
39
 

The Ninth Circuit also acknowledged that a specific case is 

not required to put government officials on notice that their 

conduct violates established law, and that “the 

unconstitutionality of torturing a United States citizen was 

„beyond debate‟ by 2001.”
40
 In a footnote, the court quoted the 

State Department‟s submission to the Committee against Torture 

in February 2000 stating, “No official of the Government, 

federal, state or local, civilian or military, is authorized to 

commit or to instruct anyone else to commit torture,” and that 

every act of torture under the CAT constitutes a criminal 

offense under U.S. law.
41
 However, the court stated that Yoo was 

nonetheless entitled to qualified immunity because “it was not 

clearly established in 2001-03 that the treatment to which 

Padilla says he was subjected amounted to torture.” Ultimately, 

the Court found that even assuming the treatment Padilla 

described rose to the level of torture (which the court 

acknowledged was a well-founded assumption), the issue of 

                                                 
38
 Ex parte Quirin, 317 U.S. 1 (1942). 

39
 Padilla, 678 F.3d at 759-60. 

40
 Id. at 763. 

41
 Id. at footnote 10. 



whether the interrogation techniques constituted torture was not 

“beyond debate” at the time.
42
 

This latter portion of the judgment is especially relevant 

to Al Shimari, since it relies upon the same reasoning. In Al 

Shimari, the court argues there is a cloud of ambiguity 

surrounding the methods of abuse and interrogation the Abu 

Ghraib detainees experienced. Using Padilla as a basis for 

crafting a similar avoidance, Al Shimari sets a dangerous 

precedent for future courts to do the same. 

III.   International Instruments and Cases Create an 

Obligation on the United States to Prohibit the Arbitrary 

Deprivation of Life and Use of Torture and Provide 

Manageable Standards for Adjudicating Torture Claims 

Torture is universally condemned and is well established in 

doctrine and under international case law as jus cogens.
43
 Having 

reached the level of jus cogens, the prohibition against torture 

has the highest standing of customary international law and is 

so fundamental that this would supersede all other treaties and 

customary laws. As a result, the international community has 

responded, for no country publicly supports torture or opposes 

its eradication, and case law often reflects this mentality. 

                                                 
42
 See id. at 764. 

43
 Human Rights Watch, The Legal Prohibition Against Torture 

(Mar. 11, 2003) available at 

https://www.hrw.org/news/2003/03/11/legal-prohibition-against-

torture#non-citizens. 



However, while the United States does not necessarily actively 

support torture, its refusal to adjudicate torture claims based 

on legal loopholes sends a different message, a message not in 

line with countless other legal decisions. Therefore, the 

district court‟s reliance on a non-justiciable political 

question is misplaced, as numerous international instruments 

exist demonstrating the presence of clear standards for 

adjudicating torture.  

A.  Several International Treaties Confer Obligations Upon 

the International Community to Prohibit Torture 

 Three guiding documents are especially indicative of the 

international norm established prohibiting torture: The 

Universal Declaration of Human Rights (“UDHR”),
44
 the 

International Covenant of Civil and Political Rights (“ICCPR”),
45
 

and the United Nations Convention Against Torture and Other 

Cruel, Inhuman or Degrading Treatment or Punishment (“CAT”).
46
  

The prohibition against torture is universal, and covers 

both United States citizens and non-citizens.
47
 According to 

                                                 
44
 Universal Declaration of Human Rights, G.A. Res. 217 (III) A, 

U.N. Doc. A/RES/217(III) (Dec. 10, 1948). 
45
 International Covenant on Civil and Political Rights, Dec. 16, 

1966, S. Treaty Doc. No. 95-20, 6 I.L.M. 368 (1967), 999 

U.N.T.S. 171. 
46
 Convention against Torture and Other Cruel, Inhuman or 

Degrading Treatment or Punishment, Dec. 10, 1984, 1465 U.N.T.S. 

85. 
47
 Human Rights Watch, The Legal Prohibition Against Torture 

(Mar. 11, 2003). 



Human Rights Watch, “no detainee held by U.S. authorities—

regardless of nationality, regardless of whether held in the 

U.S. or in another country, and regardless of whether the person 

is deemed a combatant or civilian—may be tortured.”
48
 

Furthermore, the applicable international law noted above 

applies to United States officials operating abroad,
49
 in this 

case, those officials responsible for the abuse at Abu Ghraib. 

Furthermore, each of these instruments add a definitional 

element to what constitutes torture, as well as confers the 

obligation to respect human dignity in various ways. These 

definitions help guide measures enacted to meet the obligations. 

While states cannot be held legally responsible for violating 

the principles within the UDHR, the ICCPR and CAT provide the 

necessary “teeth.” Having signed and ratified the ICCPR in 1977 

and 1992 respectively,
50
 and having signed and ratified the CAT 

in 1988 and 1994 respectively,
51
 the United States is bound to 

uphold these principles. Therefore, as signatories to the 

following documents, the United States is both aware of and has 

an obligation to condemn and prohibit torture, as well as offer 

avenues for redress. 

                                                 
48
 Id.  

49
 Id. 

50
 United Nations Human Rights: Office of the High Commissioner, 

Status of Ratification Map, http://indicators.ohchr.org/ (last 

visited Dec. 19, 2015). 
51
 Id.  



1.  Universal Declaration of Human Rights 

 Drafted by representatives from across the world, the 

Universal Declaration of Human Rights established, for the first 

time, the fundamental human rights to be universally protected. 

The Preamble proclaimed the UDHR as “a common standard of 

achievement for all peoples and all nations” after recognizing 

the past “disregard and contempt for human rights [which] have 

resulted in barbarous acts which have outraged the conscience of 

mankind.”
52
  

Specifically, the UDHR prohibits torture. UDHR Article 5 

states, “[n]o one shall be subjected to torture or to cruel, 

inhuman or degrading  treatment or punishment.”
53
 Similarly, the 

UDHR also finds that “[e]veryone has the right to life, liberty, 

and security of person.”
54
 Together, these UDHR Articles command 

state parties to protect human dignity. 

The framework principles articulated in the UDHR have since 

been incorporated into subsequent international treaties, 

underscoring the importance of such rights.
55
  

                                                 
52
 Universal Declaration of Human Rights, Preamble. 

53
 Id. Art. 5. 

54
 Id. Art. 3. 

55
 For example, along with the instruments discussed below, these 

principles also appear in the European Convention for the 

Protection of Human Rights and Fundamental Freedoms, the African 

Charter on Human and Peoples‟ Rights, and the American 

Convention on Human Rights. 



2.  International Covenant of Civil and Political 

Rights 

 The International Covenant of Civil and Political Rights 

also condemns the practice of torture. Identical to the UDHR, 

ICCPR Article 7 also states that, “[n]o one shall be subjected 

to torture or to cruel, inhuman or degrading treatment or 

punishment” and Article 6 explains that “[e]very human has the 

inherent right to life. This right shall be protected by law. No 

one shall be arbitrarily deprived of his life.”
56
 Read together, 

the ICCPR requires the United States to not only prohibit the 

use or sanctioning of torture, but to also incorporate this 

prohibition into its national laws. 

 

 

3.  The United Nations Convention Against Torture and 

Other Cruel, Inhuman or Degrading Treatment or 

Punishment (“CAT”) 

The United Nations Convention Against Torture and Other 

Cruel, Inhuman or Degrading Treatment or Punishment takes a 

further step than the above instruments in the effort to enact 

measures which respect human dignity, and it provides a 

definition of torture. CAT Article 1 states that, 

                                                 
56
 International Covenant on Civil and Political Rights, Arts. 6, 

7. 



 “any act by which severe pain or suffering, whether 

physical or mental, is intentionally inflicted on a person 

for such purposes as obtaining from him or a third person 

information or confession…when such pain or suffering is 

inflicted by or at the instigation of or with the consent 

or acquiescence of a public official or other person acting 

in official capacity” (emphasis added)  

 

amounts to torture.
57
 By including a more specific definition, 

unlike its predecessors simply prohibiting torture in the 

abstract, the CAT helps to achieve its stated purpose of 

“desiring to make more effective the struggle against torture 

and other cruel, inhuman or degrading treatment or punishment 

throughout the world.”
58
 

This prohibition against torture can manifest under many 

different conditions or through varied techniques employed to 

elicit information or a confession. For example, electric shock 

applied to genitals, near drowning through submersion in water, 

near suffocation by bags tied around the head, and hanging by 

hands or feet for prolonged periods of time all demonstrate 

torture.
59
 Moreover, certain conduct that might be considered 

simply ill-treatment, for example, being subjected to bright 

lights or continuous noise, being deprived of sleep, food, or 

drink, being forced to stand spread eagle against a wall (so 

essentially any form of physical treatment used to intimidate, 

                                                 
57
 Convention against Torture and Other Cruel, Inhuman or 

Degrading Treatment or Punishment, Art.1. 
58
 Id. Preamble. 

59
 Human Rights Watch, The Legal Prohibition Against Torture 

(Mar. 11, 2003). 



coerce, or break a person) can also amount to torture if the 

practice is intense enough, prolonged in duration, or combined 

with other measures that result in severe pain or suffering.
60
 

Furthermore, the CAT is not limited to physical acts which cause 

pain or suffering, but includes acts which cause mental 

suffering as well. 

 In addition to providing a definition of torture, the CAT 

also obligates state parties to ensure domestic legislation 

criminalizes all acts of torture. CAT Article 4 states, 

“1. Each State Party shall ensure that all acts of torture 

are offences under its criminal law. The same shall apply 

to an attempt to commit torture and to an act by any person 

which constitutes complicity or participation in torture. 

2. Each State Party shall make these offences punishable by 

appropriate penalties which take into account their grave 

nature.”
61
 

 

In doing so, the CAT creates a bridge between a state‟s 

international legal responsibilities and its domestic avenues to 

achieving them. As discussed in more depth in Part IV, the 

United States has enacted federal law which renders acts falling 

within the CAT illegal. 

 Furthermore, the CAT not only requires states to enact law 

criminalizing torture, but also obliges states to guarantee 

through “its legal system that the victim of an act of torture 

obtains redress and has an enforceable right to fair and 

                                                 
60
 Id.  

61
 Convention against Torture and Other Cruel, Inhuman or 

Degrading Treatment or Punishment, Art. 4  



adequate compensation, including the means for as full 

rehabilitation as possible.”
62
 If United States courts follow the 

trend set by the Eastern District of Virginia, the United States 

will be in contravention of its CAT obligations, as both the 

right to be heard and the ability to seek adequate compensation 

will be quashed through case dismissals.  

4.  What Do These Treaties Signify in Light of the 

Eastern District of Virginia’s Ruling? 

Although these treaties are not binding on the United 

States judiciary, they provide a starting point for discerning 

judicially manageable standards. While the ICCPR and UDHR do not 

offer as much detail regarding what constitutes torture, their 

inclusion of torture does demonstrate the importance of 

condemning torture through adjudication. The Eastern District of 

Virginia relied on a “cloud of ambiguity” surrounding what 

practices actually constituted torture in the early 2000s, and, 

thus, asserted due to such ambiguity it was impossible to derive 

manageable standards to adjudicate. However, the mere existence 

of these treaties, along with the many other treaties in 

existence which include this prohibition, should indicate to the 

court the importance of at least attempting to discern the 

answer to the purported ambiguity, for the inclusion of the 

                                                 
62
 Id. Art. 14. 



prohibition of torture into the “International Bill of Rights”
63
 

was no coincidence. Furthermore, even though this particular 

treaty does not define torture, the CAT does. Thus, the district 

court‟s attempt to characterize the plaintiffs‟ abuse as 

ambiguous without any undertaking as to the contrary shows a 

feeble attempt to end adjudication of an unfavorable case rather 

than solid legal analysis. 

B.  International Case Law Demonstrates Adjudication 

Condemning Torture, Highlighting a Judicial Body’s 

Ability to Do So 

 Along with treaties, international case law has also upheld 

the prohibition against torture. While this section could 

analyze numerous cases which have condemned the use of torture, 

this section will only focus on three: Prosecutor v. 

Furundzija,
64
 Aksoy v. Turkey,

65
 and Prosecutor v. Akayesu.

66
 

These cases successfully discerned the various elements of these 

treaties. 

 First, in Furundzija, the International Criminal Tribunal 

for the former Yugoslavia adopted the definition of torture from 

                                                 
63
 The Universal Declaration of Human Rights, the International 

Covenant of Civil and Political Rights, and the International 

Covenant on Economic, Social, and Cultural Rights form what is 

known as the “International Bill of Rights.”  
64
 Prosecutor v. Furundzija, Case No. ICTY IT-95-17/1-T (July 21, 

2000). 
65
 Aksoy v. Turkey, (No. 26), 1996-VI Eur. Ct. H.R. 2260. 

66
 Prosecutor v. Akayesu, Case No. ICTR-86-4-T, Judgment, ¶¶ 599, 

629 (Sept. 2, 1998). 



the CAT.
67
 The Tribunal first recognized that the definition 

within the CAT was limited for the purposes of the Convention; 

however, the Tribunal concluded that an “extra-conventional 

effect may however be produced to the extent that the definition 

at issue codifies, or contributes to the developing or 

crystallising customary international law,”
68
 largely due to its 

broader scope than the UDHR.
69
 The Tribunal concluded that the 

CAT definition should be considered authoritative because it 

spells out the necessary elements, and also because it coincides 

with the United Nations Declaration on Torture.
70
 The Tribunal 

explained that because this definition was reflected in the UDHR 

and the Declaration against Torture, this inclusion indicated 

that no State member had an objection to the definition.
71
  

The Tribunal then articulated further elements of torture 

within an armed conflict, finding the definition required that 

torture: 

 “(i) consist of the infliction, by act or omission, of 

severe pain or suffering, whether physical or mental; in 

addition 
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(ii) this act or omission must be intentional; 

(iii) it must aim at obtaining information or a confession, 

or at punishing, intimidating, humiliating or coercing the 

victim or a third person, or at discriminating on any 

ground, against the victim or a third person; 

(iv) it must be linked to armed conflict; 

(v) at least one of the persons involved in the torture 

process must be a public official or must at any rate act 

in a non-private capacity, e.g., as a de facto organ of a 

State or any other authority-wielding entity.”
72
 

 

Here, the Tribunal expands upon the CAT definition, which 

defined torture as any act which caused the victim pain or 

suffering. The definition crafted in Furundzija now states that 

acts which cause humiliation also constitute torture, among the 

other enumerated elements.
73
  

 This expanded definition is especially relevant to Al 

Shimari. The abuses the detainees at Abu Ghraib experienced 

certainly fall within the articulated elements, particularly 

humiliation. While the district court is under no obligation to 

research international case law, it is quite evident that the 

broad assertion that the court lacked any means to hear this 

case due to the absence of judicially manageable standards is 

unfitting. 

 Additionally, Aksoy also invoked the prohibition against 

torture and applied the principle to the particulars of the 
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case.
74
 The European Court of Human Rights found that the CAT 

conferred an obligation to conduct a thorough investigation, 

referring to Article 12 which imposes a duty to conduct a prompt 

and impartial investigation,
75
 and that such a requirement fit 

within the Court‟s own Articles since the requirement “is 

implicit in the notion of an „effective remedy‟ under Article 

13.”
76
 Therefore, just as the Court in Aksoy was able to 

interpret and apply the obligations set in international 

customary law, so too should the district court have been able 

to recognize its ability to analyze whether the abuses the 

detainees at Abu Ghraib experienced were similar to the 

documented and adjudicated cases of torture available for 

review.  

Moreover, the Court in Aksoy went further than to simply 

articulate the elements of torture; the court analyzed and 

applied them. For example, the Court held that intent could be 

inferred from the totality of the circumstances.
77
 Here, the 

victim endured similar treatment to the Al Shimari victims. The 

victim was stripped naked, had his arms tied behind him, and was 

suspended by his arms.
78
 The abuse resulted in paralysis of both 
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arms which lasted for some time, and the Court concluded that 

“this treatment was of such serious and cruel nature that it can 

only be described as torture.”
79
 Thus, because the victims in Al 

Shimari experienced similar abuse, application of the Court‟s 

findings in this case are easily applied to Al Shimari and can 

provide guidance for adjudication. 

 Lastly, in Akayesu, the International Criminal Tribunal for 

Rwanda also uses the framework definition put forth in the CAT. 

The Tribunal states that torture may be defined as: 

“any act by which severe pain or suffering, whether 

physical or mental, is intentionally inflicted on a person 

for such purposes as obtaining from him or a third person 

information or a confession, punishing him for an act he or 

a third person has committed or is suspected of having 

committed, or intimidating or coercing him or a third 

person, or for any reason based on discrimination of any 

kind, when such pain or suffering is inflicted by or at the 

instigation of or with the consent or acquiescence of a 

public official or other person acting in an official 

capacity.”
80
 

 

After adopting verbatim the CAT definition, the Tribunal also 

defines the essential elements of torture as discussed in 

Furundzija (albeit, Akayesu is the case from which Furundzija 

takes its elements). 

However, the Tribunal goes even further than either 

Furundzija or Aksoy, in that it recognizes the CAT does not 
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“catalogue specific acts in its definition of torture, focusing 

rather on the conceptual frame work of state sanctioned 

violence,”
81
 but the Tribunal is able to take an analytical leap 

in designating certain acts as torture. The Tribunal equates 

rape to torture, stating that “rape is used for such purposes as 

intimidation, degradation, humiliation, discrimination, 

punishment, control or destruction of a person, and that like 

torture, “rape is a violation of personal dignity, and rape in 

fact constitutes torture when inflicted by or at the instigation 

of or with the consent or acquiescence of a public official or 

other person acting in an official capacity.”
82
  

Therefore, even though specific methods of abuse are not 

enumerated in the international instruments, courts have had no 

issue discerning whether the abuse apparent in the case at hand 

constituted prohibited torture. 

IV.  Domestic Remedies Also Exist to Guide the District Court, 

Underscoring Its Improper Invocation of the Political 

Question Doctrine 

 There are also domestic avenues for redress available to 

torture victims which demonstrate other governmental entities 

have recognized the need to combat these practices, as well as 
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the notion that the Al Shimari case creates a non-justiciable 

political question. 

The United States has repeatedly and publicly condemned the 

use of torture. In a 1999 report to the U.N. Committee against 

Torture, the U.S. Department of State asserted that the “United 

States has long been a vigorous supporter of the international 

fight against torture…Every unit of government at every level 

within the United States is committed, by law as well as by 

policy, to the protection of the individual's life, liberty and 

physical integrity.”
83
 Moreover, the report further stated that 

within the United States the use of torture “is categorically 

denounced as a matter of policy and as a tool of state 

authority,” that “[n]o official of the government, federal, 

state or local, civilian or military, is authorized to commit or 

to instruct anyone else to commit torture. Nor may any official 

condone or tolerate torture in any form,” and “[e]very act of 

torture within the meaning of the [Convention against Torture] 

is illegal under existing federal and state law, and any 

individual who commits such an act is subject to penal sanctions 

as specified in criminal statutes.”
84
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Furthermore, while the Constitution does not expressly 

prohibit torture, it is clear that torture violates the Bill of 

Rights. United Stattes courts have located Constitutional 

protections against interrogation procedures resembling torture 

exist, for example, “in the Fourth Amendment‟s right to be free 

of unreasonable search or seizure (which encompasses the right 

not be abused by the police), the Fifth Amendment‟s right 

against self-incrimination (which encompasses the right to 

remain silent during interrogations), the Fifth and the 

Fourteenth Amendments‟ guarantees of due process (ensuring 

fundamental fairness in criminal justice system), and the Eighth 

Amendment‟s right to be free of cruel or unusual punishment.”
85
  

Recognizing its position against torture, Congress has 

created statutory remedies, and domestic case law has helped to 

combat the reaches of torture. 

A.  The Alien Tort Statute Offers Non-Citizen Victims the 

Opportunity for Redress against Torture 

The standard for adjudicating torture in the United States 

reflects international law. Torture is clearly defined under 

customary international law, as shown in Part III, and United 

States courts analyzing torture claims under the Alien Tort 
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Statute (“ATS”) typically rely on the definition espoused in the 

CAT.
86
  

The ATS, a federal law adopted in 1789, gives the federal 

courts jurisdiction to hear lawsuits filed by non-US citizens 

for torts committed in violation of international law. The ATS 

extends to torture claims.
87
 The ATS provides a way for the 

United States to meet its obligations and courts have had no 

difficulty in discovering judicially manageable standards for 

adjudicating torture claims under the ATS, beginning with the 

landmark case Filartiga v. Pena Irala.
88
 

United States courts first defined and adjudicated torture 

claims in Filartiga. Jose Filartiga was kidnapped and tortured 

to death.
89
 When his sister learned that his torturer was present 

in the United States, she filed suit under the ATS and because 
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the first successful victim to seek justice for human rights 

violations. When deciding the case, the Court turned to 

international law and examined the various sources from which 

international customary law is derived—including the usage of 

nations, judicial opinions, and the works of jurists—to conclude 

that torture was unambiguously prohibited.
90
 Here, the Second 

Circuit was able to review the prohibition of torture to date to 

recognize the Filartiga family‟s torture claims,
91
 and, so, the 

question remains as to why the district court in Al Shimari was 

unable to do the same.  

Moreover, many other circuits have followed the Second 

Circuit and have adjudicated torture claims under the ATS.
92
 For 

example, Ochoa Lizarbe v. Rondon
93
 found the elements of torture 

were sufficiently definite to proceed on the merits; Kadic v. 

Karadzic,
94
 stated that the universally recognized norms of 

international law—including the prohibition against torture—

provided judicially manageable standards for adjudicating suits 
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brought under the ATS; Mehinovic v. Vuckovic
95
 found the 

defendant liable under ATS as defined by the CAT; Hilao v. 

Estate of Marcos
96
 concluded that claims for torture under the 

ATS satisfied the CAT‟s definition of torture; Al-Sher v. 

I.N.S.
97
 applied the CAT standards to the plaintiff‟s treatment 

and held that the abuses constituted torture; and in Abebe-Jira 

v. Negewo,
98
 the court also affirmed the defendant‟s liability 

for torture.  

As demonstrated, United States courts have established a 

long line of cases demonstrating the possibility of adjudicating 

torture and other human rights abuses under the ATS. Thus, the 

recent reliance on political question is not only improper, but 

the reasoning behind the district court‟s decision seems more 

ambiguous than the classification of the torture techniques.  

B.  The Torture Victim Protection Act Codifies the 

Definition of Torture in Federal Law 

In 1991, Congress recognized United States treaty 

obligations required it “to adopt measures to ensure that 

torturers are held legally accountable for their acts.”
99
 In 

1992, Congress acted on its obligations and passed the Torture 
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Victim Protection Act (“TVPA”). The TVPA endorses ATS actions as 

an important tool, and Congress has explained that it 

establishes “an unambiguous basis for a cause of action that has 

been successfully maintained under [the ATS].”
100

 Additionally, 

not only does the TVPA create a cause of action, but it also 

proffers a definition of torture, which arguably, articulates a 

judicially manageable standard created by Congress. 

Section 3 of the TVPA provides the definition of torture. 

The TVPA states that, 

“For the purposes of this Act— (1) the term "torture" means 

any act, directed against an individual in the offender's 

custody or physical control, by which severe pain or 

suffering (other than pain or suffering arising only from 

or inherent in, or incidental to, lawful sanctions), 

whether physical or mental, is intentionally inflicted on 

that individual for such purposes as obtaining from that 

individual or a third person information or a confession, 

punishing that individual for an act that individual or a 

third person has committed or is suspected of having 

committed, intimidating or coercing that individual or a 

third person, or for any reason based on discrimination of 

any kind; and (2) mental pain or suffering refers to 

prolonged mental harm caused by or resulting from— (A) the 

intentional infliction or threatened infliction of severe 

physical pain or suffering; (B) the administration or 

application, or threatened administration or application, 

of mind altering substances or other procedures calculated 

to disrupt profoundly the senses or the personality; (C) 

the threat of imminent death; or (D) the threat that 

another individual will imminently be subjected to death, 

severe physical pain or suffering, or the administration or 

application of mind altering substances or other procedures 

calculated to disrupt profoundly the senses or 

personality.”
101
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The enumeration of this definition is critical, for a workable 

definition is not only codified in international treaties, but 

domestic law as well. One of the larger issues causing the 

district court to declare ambiguity pertaining to the torture 

techniques employed, is that the methods were largely “enhanced 

interrogation techniques.” However, the definitions in the TVPA, 

and the international treaties, are intentionally broad so as to 

capture the widest spectrum of abuse. Furthermore, cases have 

interpreted the definitions to fit the situations at hand, since 

the definitions do not articulate specific activities. Here, the 

enhanced interrogation techniques undoubtedly caused mental 

harm, which the TVPA defines as torture.
102
 Thus, the district 

court should not even rely on the assertion of enhanced 

techniques as the basis for its refusal to adjudicate. 

C.  Domestic Case Law Has Condemned Torture  

Domestic case law also demonstrates the presence of 

judicially manageable standards. According to the Center for 

Constitutional Rights (“CCR”), “several U.S. courts have entered 

judgment after trial on torture claims for violations occurring 

prior to 2003, amply demonstrating the existence of a manageable 
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standard.”
103
 For example, in Doe v. Constant,

104
 the court 

affirmed the lower court‟s $19 million judgment which held the 

defendant liable for torture; in Arce v. Garcia,
105
 the case made 

it to a jury trial, and the jury awarded the victims $54.6 

million in damages for torture; and in Cabello v. Fernadez-

Larios,
106

 the court even referenced the CAT when it affirmed a 

$4 million judgment on torture.  

These cases represent just a few of the cases which have 

successfully adjudicated torture claims, and each case has had 

to interpret the situation with the broad definitions of torture 

available. The district court should have followed these 

precedents in order to continue a trend of offering redress to 

those affected by grave human rights abuses through torture.  

D. The Eastern District of Virginia’s Decision Is at Odds 

with the Availability of Domestic Redress  

 Case law and statutory law both suggest that the Eastern 

District of Virginia had the ability to adjudicate Al Shimari. 

Instead, the district court dismissed the case, missing an 

important opportunity to condemn torture in the judicial forum. 
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The Fourth Circuit has the ability to rectify this error on 

appeal. 

Furthermore, the district court‟s reliance on the political 

question doctrine when adjudicating torture claims was misplaced 

because United States case law and statutory law afford ample 

instruction. This instruction then creates judicially manageable 

standards, and, thus, the second prong of the Baker test fails.  

V.   The United States Has a Duty to Prohibit Torture, and 

Failing to Adjudicate Will Set a Dangerous Precedent 

Restricting Access to Justice 

The United States judiciary has a duty to decide cases and 

controversies.
107
 If this were not the case, the courts could 

refuse to hear difficult cases. Al Shimari, a difficult case, is 

not an exception to this rule.  

The holding in Al Shimari, pending a decision from the 

Fourth Circuit, sets a dangerous precedent and makes it much 

more difficult for victims to bring claims, especially against 

any actors affiliated with the government, because the district 

court refused to analyze whether the abuse suffered by the 

detainees from Abu Ghraib was similar to any other instances 

where the activity constituted torture. 

If the United States continues to avoid its responsibility 

to prohibit torture by punting on tricky cases, not only will a 

                                                 
107

 Zivotofsky v. Clinton, 123 S.Ct. 1421 (2011). 



dangerous precedent be set in US case law, but the international 

community will also suffer setbacks in its struggle to eradicate 

torture. As Human Rights Watch has observed, “[i]f the U.S. were 

to condone torture by government officials or foreign 

governments in its fight against terrorism, it would betray its 

own principles, laws, and international treaty obligations. It 

would irreparably weaken its standing to oppose torture 

elsewhere in the world. And it would provide a handy excuse to 

other governments to use torture to pursue their own national 

security objectives.”
108
  

The United States has made an outward commitment to the 

international community, that it too supports the efforts to 

condemn torture. The United States has signed and ratified 

international treaties, Congress has enacted statutes 

criminalizing torture, and for decades, many courts have offered 

redress to victims of torture. Yet, all of these efforts is 

undone through the district court‟s ruling. This may seem a 

drastic sentiment, for all of the above mentioned measures 

should outweigh this one recent ruling; yet, on a grander scale 

that is not the case. The district court‟s opinion reflects the 

most recent stance on torture. Moreover, it essentially crafts 

an immunity for government contractors who carry out these 
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practices. With a group so tied to the United States leadership 

and military, such an immunity sends a message to the 

international community that the judiciary is willing to punish 

all but its own for human rights abuses. 

CONCLUSION 

 The Eastern District of Virginia dismissed Al Shimari v. 

CACI Premiere Technology, Inc., asserting the existence of a 

political question and finding no judicially manageable 

standards exist. However, judicially manageable standards 

manifest in the domestic and international treaties defining and 

prohibiting torture, for example, the CAT and the TVPA offer the 

district court definitional guidance, and the countless cases 

which have held those promulgating human rights abuses 

accountable. Similar to previous cases which have found these 

methods constituted torture, CACI methods, including beatings, 

solitary confinement, sensory deprivation, stress positions, and 

severe humiliation, also constitute torture. 

Therefore, it is clear that the abuse the Abu Ghraib 

detainees experienced clearly falls within the definitions, 

standards, and guidelines invoked by both international and 

domestic law. The Eastern District of Virginia clearly erred in 

its decision because clear, justiciable standards are available 

to the court. Thus, the district court has violated its duty to 

decide cases and controversies, and its responsibility, in line 



with the universal norm, to condemn and restrict the use of 

torture, as well as provide an avenue for redress. 


