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I. Introduction 
 

Developing countries around the world have ratified the International Centre for 

Settlement of Investment (ICSID) Convention (hereinafter referred to as “the ICSID 

Convention” or “the Convention”) as an effort to attract foreign investment to their country. 

Ratification of the ICSID Convention assures foreign investors that investment disputes will be 

settled without bias to the investor. But recently there appears to be a bias against developing 

countries, which account for the majority of respondents brought before ICSID. In particular, 

cases against Latin American countries account for a great bulk of cases at ICSID today. These 

disputes have most often resulted in unfavorable decisions for these countries. Then perhaps it is 

not surprising that Latin American countries, many of which are developing countries, are 

withdrawing from the ICSID Convention. In fact, Latin American countries are the only ones 

that have withdrawn from the Convention. Specifically, Bolivia, Ecuador, and Venezuela have 

withdrawn from the ICSID convention, while Argentina has threatened to withdraw. 

Furthermore, Mexico and Brazil have never ratified the convention.  

 
This paper will focus on the future of ICSID in Latin America by concentrating on the 

experiences of Argentina and the countries that have withdrawn from the Convention, ICSID’s 

unique responsibility to promote and protect economic development, and the necessity for ICSID 

to replace its limited annulment mechanism with an appellate court. Article 25(1) of the ICSID 

Convention is the gateway for an ICSID tribunal to have jurisdiction over an investment dispute. 

An “investment” is a fundamental requirement in Article 25(1) of the ICSID Convention. 

Although it is recognized that investment includes the “contribution to economic development” 

to the host state, the degree to which this should be considered has varied considerably within 

tribunals. I will argue that a significant “contribution to economic development” to the host state 
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should be an element to investment because of the historical aspect of the ICSID convention, the 

purpose of the World Bank which ICSID was developed under, and the interest of both host state 

and foreign investor. Without a significant “contribution to economic development” to the host 

state there can be no investment and therefore no valid claim for ICSID to have jurisdiction over 

a dispute. Thus, ICSID tribunals should focus on developing clear jurisprudence that an 

investment must include a significant “contribution to economic development” to the host state. 

However, ICSID lacks an appellate court to develop this jurisprudence. It does have a limited 

annulment process, but no appellate body where a party can claim that a tribunal misapplied the 

law. Therefore, an appellate court at ICSID should be created in order to formulate precedent 

that a foreign investor should make a significant “contribution to economic development” to the 

host state. This will balance the interests of foreign investors and developing countries, and 

maintain their incentive to continue working within the framework of the ICSID Convention.  

 
II. ICSID’s Unique Responsibility to Promote and Protect Economic Development  

 
a. The creation of ICSID  

From both a historical and legal  perspective, the ICSID Convention’s main purpose is to 

promote and protect foreign investment which leads to economic development.i  ICSID was 

established under the auspices of the World Bank (the Bank) whose objective is to reduce 

poverty and encourage economic development worldwide.ii Under Article 1 of the World Bank’s 

Articles of Agreement, the Bank is to “reconstruct and develop the territories of members by 

facilitating the investment of capital for productive purposes. . .the reconversion of productive 

facilities and resources to peace time needs and the encouragement of the development of 

productive facilities and resources in less developed countries.”iii Its second purpose is “to 

promote private foreign investment by means of guarantees or participations in loans and other 
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investments made by private investors and supplement it by providing finance for productive 

purposes.”iv Investment disputes became an issue that frustrated these purposes of the Bank.v 

That is why during the 1960s the Bank became involved in settling disputes between host states 

and foreign investors. It realized that, “a permanent facility to deal with investment disputes 

between states and foreign investors could help promote mutual confidence and thereby to 

stimulate the flow of private international capital into countries that wanted it.”vi  Paragraph  9 of 

the ICSID report further emphasizes the need for the Convention to increase and promote 

economic development and foreign investment to developing countries, it states:  

 

In submitting the attached Convention to governments, the Executive Directors 
are prompted by the desire to strengthen the partnership between countries in the 
cause of economic development. The creation of an institution designed to 
facilitate the settlement of disputes between States and foreign investors can be a 
major step toward promoting an atmosphere of mutual confidence and thus 
stimulating a larger flow of private international capital into those countries which 
wish to attract it. vii 

 

Moreover, the perceived lack of a proper mechanism to resolve international investment 

disputes increased the need for an international investment dispute mechanism. The Centre was 

finally established in 1966 by the Executive Directors of the World Bank under the Convention 

on the Settlement of Investment Disputes between States and Nationals of Other States (the 

ICSID Convention), which is a multilateral international treaty.viii It is an independent organ of 

the World Bank and part of five organizations that make up the Bank. Currently, ICSID is the 

leading international arbitration institution for the resolution of international investment disputes 

between host state and foreign investor.ix The institution was established during, “the first 

development decade that spanned the 1960s, at the time when ‘it became increasingly clear that 

if the plans established for the growth in the economies of developing countries were to be 
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realized, it would be necessary to supplement the resources flowing to these countries from 

bilateral and multilateral governmental sources by additional investments originating in the 

private sector.”x Ibrahim Shihata, Secretary General of ICSID at the time stated that “ICSID 

should not be viewed merely as a mechanism of conflict resolution. It should be regarded as an 

effective instrument of international public policy which is meant in the final analysis to secure a 

stable and increasing flow of resources to developing countries under reasonable conditions.”xi   

 
The Preamble of the ICSID Convention is also demonstrative of its unique responsibility 

to promote and protect economic development. With any Convention its purpose can be found in 

its preamble.xii The ICSID Convention states that “ [The Contract States] Considering the need 

for international cooperation for economic development, and the role of private international 

investment therein.” This is the first sentence of the Convention and is proof that economic 

development is at the center of the creation of ICSID.  Therefore, it is clear that the World 

Bank’s main objective in creating ICSID was to encourage private investment as a mean to 

promote economic development in developing countries by resolving legal disputes over 

investment projects between host states and private investor.xiii 

 
b. Article 25(1) of the ICSID Convention  

Article 25(1) of the ICSID Convention is the key to brining an investment dispute to ICSID. 

A foreign investor  is entitled to bring a dispute to ICSID when it finds that a host state has 

“violated either its obligation under the Convention or a rule protecting its investment.”xiv Article 

25(1) of the ICSID Convention provides five criteria’s that must be met for ICSID to have 

jurisdiction over a dispute.xv First, the investor bringing the claim must be a national of a State 

member of the Convention.xvi Second, the investment must have been made in a contracting 
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State of the Convention.xvii Third the dispute must be a legal dispute.xviii  Fourth that legal dispute 

must arise directly out of an investment.xix Lastly there must be consent from both parties to 

arbitrate at ICSID.xx  

 
The fourth element of Article 25(1) is one of the most challenging elements to determine and 

has developed considerable, and also inconsistent jurisprudence at ICSID. The fourth element, 

whether there has been an investment, is at the heart of Article 25(1).xxi  The main question this 

criteria poses is whether the foreign investment that led to the dispute is an investment under the 

ICSID convention.xxii Interestingly, investment is not defined in the Convention, the drafters of 

the Convention preferred to let the parties define investment.xxiii ICSID tribunals have developed 

jurisprudence on what constitutes an investment under the ICSID Convention.xxiv However, the 

jurisprudence demonstrates that tribunals have had difficulty grappling with the criteria for an 

investment.  

III. What is an Investment under the ICSID Convention? 
 
 
The following cases demonstrate the inconsistencies in determining whether an investment 

exists for the purpose of challenging the jurisdiction of ICSID under Article 25(1). In Fedax v. 

Venezuela, Venezuela issued a promissory note to Fedax, a company from the Dutch Antilles, 

acknowledging a debt.xxv  Fedax instituted an ICSID proceeding for Venezuela’s failure to pay 

the promissory note.xxvi Venezuela argued that ICSID lacked jurisdiction because Fedax did not 

make an investment within the meaning of Article 25(1) of the ICSID Convention.xxvii Venezuela 

argued that investment required “the laying out of money or property in business ventures, so 

that it might produce a revenue of income.”xxviii The tribunal rejected Venezuela’s defense 

relying on the definition of investment by both parties in the Netherlands-Venezuela Bilateral 
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Investment Treaty (BIT). The tribunal found that the BIT had a broad definition of investment, 

covering “every kind of asset.”xxix The tribunal also found that acquiring promissory notes was 

similar to a loan, which is an investment.xxx Furthermore, the tribunal stated that it had 

jurisdiction over indirect investments, although the definition of investment in the BIT did not 

include indirect investments.xxxi  

 
CSOB v. Slovakia was another case that rejected the respondent’s jurisdictional objection for 

lack of an investment.  In CSOB v. Slovakia, the tribunal also examined the definition of 

investment contained in the BIT to render a decision about whether an investment existed. xxxii In 

that case, Slovakia and the Czech Republic were shareholder in bank CSOB, where pursuant to a 

Consolidation Agreement, CSOB transferred its loans to a Slovak collection agency.xxxiii 

Slovakia was supposed to cover the losses of the agency so it could repay its loans, but it never 

did. CSOB sued Slovakia for breach of a contractual duty.xxxiv Slovakia argued that there was no 

investment because the loan did not involve a transfer of resources into the Slovak Republic.xxxv 

The tribunal held that the loan was an investment under the Czech Republic - Slovakia BIT, and 

that loans could be considered investments depending on the circumstances.xxxvi The tribunal 

found that the BIT had cross referenced the loan in the contract, used broad definitions of 

“assets” and “monetary receivable or claims,” and that a transaction that was an essential part of 

the operation could be an investment.xxxvii The tribunal applied a two prong test to determine 

whether an investment existed.xxxviii The two prong test examined whether the dispute was a 

consequence of an investment as envisaged by the ICSID Convention, and if so whether that 

investment is one defined by the parties’ consent to ICSID arbitration in the BIT.xxxix As a 

consequence, no matter the definition of investment the parties have agreed to, if it is outside the 

meaning of investment in the ICSID Convention, then an investment does not exist.xl 
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Both Fedax v. Venezuela and CSOB v. Slovakia demonstrate the reason for broad definitions 

of investment contained in BITs and the problems associated with it. In Fedax v. Venezuela and 

CSOB v. Slovakia, the tribunal focused in part or entirely on the definition of investment 

contained in the parties’ BIT. This is regarded as the subjective test to determine an investment 

under Article 25(1), by examining the intention of the investor and the host state. Oftentimes, 

investment is defined broadly in BITs for two main reasons. First the contracting state of the 

investor wants a wide range of coverage for its investor’s operations in the host state. A limited 

definition of investment would preclude certain type of operations to be protected as an 

investment which could be covered under ICSID or any other investment dispute mechanism. 

Secondly, the host state understanding the concern of the investor to have all operations covered 

under the BIT also agrees to a broad definition to capture as much business in its territory. 

However, a broad definition of investment contained in BITs is problematic because they  

expose the host state to a greater possibility of lawsuit for an operation that may or may not be an 

investment within the meaning of Article 25(1) of the ICSID Convention.   

 
The case Salini Costruttori v. Kingodom of Morocco, developed an objective test that first 

looks at the meaning of investment within Article 25(1) of the ICSID Convention instead of the 

intention of the parties in the BIT. In Salini Costruttori v. Kingodom of Morocco the tribunal was 

concerned about disputes that were not actual investments in the classical sense and created an 

objective standard to determine whether an investment existed. The Salini Test established 

several elements that must exist for there to be an investment, these include: (a) financial 

contribution of a specific amount, (b) a certain time duration, (c) a certain exposure of risk to 

capital (d) that is made in accordance with the laws of the host country,  (e) made in good faith, 

and (f) contributes towards the economic development of the country.xli  
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Several tribunals have followed the Slaini objective test for an investment.  In  Saipem v. 

Bangladesh, the court agreed with Bangladesh and Saipem that Saipem made a substantial 

investment implying the need for “significant” or “substantial” economic development to the 

host state.xlii The tribunal found: 

 
To determine whether Saipem has made an investment within the meaning of 
Article 25 of the ICSID Convention, the Tribunal will apply the well-known 
criteria developed by ICSID tribunals in similar cases, which are known as the 
“Salini test”. According to such test, the notion of investment implies the presence 
of the following elements: (a) a contribution of money or other assets of economic 
value, (b) a certain duration, (c) an element of risk, and (d) a contribution to the 
host State’s development . . . Saipem invested substantial technical, financial and 
human resources in the project, which gave a substantial contribution to 
Bangladesh's economic development..xliii 

 

The Patrick Mitchell v. Democratic Republic of Congo, case state that economic development to 

the host state is essential to determine an investment. xliv The ad hoc Committee stipulated:  

 

[T]he existence of a contribution to the economic development of the host State as 
an essential – although not sufficient – characteristic or unquestionable criterion 
of the investment, does not mean that this contribution must always be sizable or 
successful; and, of course, ICSID tribunals do not have to evaluate the real 
contribution of the operation in question. It suffices for the operation to contribute 
in one way or another to the economic development of the host State, and this 
concept of economic development is, in any event, extremely broad but also 
variable depending on the case.xlv 
 

 In Malaysian Historical Salvor v. Malasia, the claim was dismissed in part because the 

operation could not have led to an investment that contributed to significant development of 

Malaysia. The tribunal stated:  

 

[T]o the extent that the claimant had provided gainful employment to Malaysians, 
the salvage contract benefited the Malaysian public interest and economy to some 
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extent. However, this benefit is not of the same quality or quantity envisaged in 
previous ICSID jurisprudence. The benefits which the Contract brought to the 
Respondent are largely cultural and historical. These benefits, and any other direct 
financial benefits to the Respondent, have not been shown to have led to 
significant contributions to the Respondent's economy in the sense envisaged in 
ICSID jurisprudence.  

 

However, not every tribunal has followed the Salini Test. In LESI S.p.A. v. Algeria the 

tribunal dismissed the Salini Test requirement that economic development to the host state must 

be an element for an investment to exist.xlvi The tribunal found that the test could not be a general 

rule, but must be determined on a case by cases basis, and thus it is not necessary that an 

investment in a dispute always contribute to the host country’s development.xlvii In PSEG v. 

Turkey, the court did not even go through an analysis of whether there was an investment 

because it was apparently very obvious. xlviii Finally, in Phoenix Action, Ltd v. The Czech 

Republic, the annulment committee unanimously rejected the idea that a contribution to 

development is criteria of an investment, because development of the host State is impossible to 

ascertain. xlix  The tribunal instead advocated for a different approach as indicated below:  

 

It is the Tribunal’s view that the contribution of an international investment to the 
development of the host State is impossible to ascertain – the more so as there are 
highly diverging views on what constitutes “development”. A less ambitious 
approach should therefore be adopted, centered on the contribution of an 
international investment to the economy of the host State, which is indeed 
normally inherent in the mere concept of investment as shaped by the elements of 
contribution/duration/risk, and should therefore in principle be presumed.l 

 

 
From examining this assortment of cases at ICSID it is evident that there is no consensus on 

what an investment is under Article 25(1) of the Convention. Tribunals have looked at the 

definition of investment contained in the BIT’s, the meaning of investment within the ICSID 
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Convention and the BIT, determined that investment must include economic development, 

investment should include a “significant” or “substantial” contribution to the economic 

development of the host state, or completely rejected the notion that an investment must include 

economic development to the host state. Due to the inconsistencies in defining investment, there 

is no certainty for a respondent state that wants to challenge the the jurisdiction of ICSID for lack 

of an investment. 

 
One of the major issues in defining investment seems to be whether that definition should 

incorporate the “contribution to economic development” to the host state. However, finding a 

place for economic development to fit into the meaning of an investment under the Convention is 

seriously flawed.li Economic development cannot be divorced from the definition of investment 

in the ICSID Convention because ICSID’s  main objective is to promote and protect investment 

for the purpose of economic development. Regardless of how investment is defined in a BIT ( or 

any other agreement), if an investment lacks the fundamental element of  the significant  

“contribution to economic development” to the host state, ICSID lacks jurisdiction to hear a 

claim.lii The issue then becomes how to define economic development. As was stated by the 

tribunal in Phoenix Action, Ltd v. The Czech Republic, “there are highly diverging views on what 

constitutes ‘development.”liii Economic development is a concept that has evolved and will 

continue to evolve in the years to come.liv While there is no single definition of economic 

development, many will agree that economic development is not the same as economic growth. 

The two should not be conflated. Economic growth is about increasing the GDP of a country, 

whereas economic development is about improving the living standards of people. Development 

is also related to productivity, “the development of productive facilities and resources.”lv  The 

idea is that if living standards are improved economic growth should follow, however it is not 
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always true vice versa. There can be economic growth without having economic development, 

especially if economic growth is concentrated with certain groups of people. Therefore, an 

investment must contribute significantly to the development of the host state meaning the 

minimum requirement of investment should be to improve living standards and productivity in 

the host state.  

 
IV.  Investment and ICSID in Latin America  

 
The inconsistent decisions at ICSID with regards to investment and the lack of a binding 

precedent system are one of the many reasons Latin American countries have withdrawn from 

the ICSID Convention.lvi When these countries ratified the  Convention they did so as a means to 

attract foreign investment. It was one way to signal to foreign investors that their investments 

were safe and should there be any disputes it would be settled by a neutral arbitrator. However, 

Latin American countries have not always been open to the idea of foreign investment or the 

ICSID Convention. To understand Latin American countries current perception of the 

Convention, it is important to understand the history of foreign investment and ICSID in Latin 

America.  

 
Most of Latin America’s history has been a rejection of international investment arbitration, 

followed by a gradual acceptance of the idea, and arguably a lingering caution towards 

international investment arbitration up until today. Beginning in the 19th century, Latin America 

was reluctant to the idea of foreign investment.lvii It was a period of decolonization for many 

countries where the trend was to nationalize the property owned by the former colonial 

powers.lviii During the second half of the 19th century and most of the 20th century the legal 

framework for international investment consisted of the Calvo Doctrine which rejected 
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international investment arbitration.lix The premise of the Calvo Doctrine is that national and 

international investors should be treated equally.lx This meant that because national investors had 

to resort to local courts for investment disputes, so did international investors.lxi Thus, the policy 

in Latin America has been for foreign investors, prior to doing any business, to waive any rights 

to settle investment disputes outside of the host state before doing  business in the area.lxii The 

Calvo Doctrine dominated the perception of many Latin American’s view towards international 

investment so much that it was incorporated into many statutes and constitutions.lxiii In fact,  in 

1964 at the Annual Meeting of the World Bank in Tokyo, Japan, all Latin American countries 

voted no for the proposed idea of ICSID.lxiv  Latin America’s objection became known as the 

“No-de-Tokyo.”lxv  

 
There were several reasons why Latin American countries initially opposed the idea of 

ICSID.lxvi First many countries were not eager to attract foreign investment at the time.lxvii 

Second, an international investment tribunal meant that more favorable treatment would be 

offered to foreigners as opposed to nationals, which is an anathema to the Calvo Doctrine.lxviii 

Third, the Convention would undermine the principle of non-intervention in the region.lxix 

Lastly, countries rejected the notion that their courts were not apt to settle investment disputes. lxx  

 
The Calvo Doctrine reigned supreme until the 1980s, proceeded by another shift in the early 

2000s.lxxi Much of the 1970s saw the continuance of the Calvo Doctrine.1 However, during the 

1980s some countries started to privatize their industries, investment in Europe and the US began 

to proliferate in the region and many countries signed BITs to increase economic growth through 

private international investment.lxxii In the 1990s almost all Latin American countries, besides 

																																																								
1		
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Mexico and Brazil, become signatories of ICSID to attract foreign investment.lxxiii During this 

time there was an explosion of BITs and regional investment treatise signed by Latin American 

countries.lxxiv However, in the 2000s there was yet another shift and seemingly a resurgence of 

the Calvo Doctrine in Latin America.lxxv On April 29, 2007 the President of Venezuela, Bolivia, 

Nicaragua, and Cuba held the V summit of the Bolivarian Alternative for the People of Our 

America (ALBA), where they agreed to withdraw from the ICSID Convention and denounce all 

the BITs in force.lxxvi  Since this meeting Bolivia, Ecuador, and Venezuela withdrew from the 

ICSID Convention and Argentina has since threatened withdrawal.lxxvii Many other countries in 

Latin America have decided not to comply with ICSID awards and to negotiate BITs. lxxviii A 

statement by the President of Ecuador, Raphael Correa, may best describe the attitude of Latin 

American countries towards ICSID , he stated “the liberation of our countries because [ICSID] 

signifies colonialism, slavery with respect to transnational’s, with respect to Washington, with 

respect to the World Bank.”lxxix The following is a case study of the circumstances involving 

each country’s withdraw of the ICSID Convention and Argentina’s current situation.  

 
i. Bolivia 

 
Bolivia’s withdrawal occurred during a time when its government initiated many changes 

in its hydrocarbon industry.lxxx The changes began in the early 1990s when President Jaime Paz 

Zamora of Bolivia implemented major legal reform to attract foreign investment.lxxxi Under 

President Zamora,  Bolivia became a member of ICSID on May 3, 1991 and signed thirty percent 

of its BITs.lxxxii Then in 1994 Sánchez de Lozada succeeded President Zamora.lxxxiii During 

President Zamora’s presidency, the Bolivian Congress passed the Capitalization Act of 1994 

which allowed President Sánchez to privatize several state-owned companies, including those in 

the natural gas industry.lxxxiv In an effort to attract foreign investment after the decision, Bolivia 
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enacted Law Number 1689 and 1996.lxxxv These laws allowed “mining exploration for forty 

years through joint venture contract and permitted investment dispute to be submitted to 

international arbitration.”lxxxvi Specifically, the 1996 modification of the Hydrocarbons Law was 

significant to privatizing the hydrocarbon industry.lxxxvii The law “established royalties for up to 

18 percent of the gas production, while allowing new contracts for the exploration and 

exploitation of non- associated gas [to be] negotiated and entered into by the Bolivian 

government and private foreign investors, by-passing the Constitutional mandate of legislative 

approval.”lxxxviii Unsurprisingly, during the 1990’s FDI boomed in Bolivia.lxxxix 

 
When President Evo Morales became President of Bolivia, the relationship with foreign 

investors in the country shifted. In his inaugural speech, President Morales stated “it is true that 

Bolivia needs partners, not owners of our natural resources . . . We’ll guarantee the foreign 

companies the right to recover what they invested, and also the right to have some profit; but, we 

just want that the people get to benefit from these resources.”xc President Morales approved the 

nationalization of the hydrocarbon industry by decree Number 28701.xci The decree made the 

State in control of the hydrocarbon resources and provided that “any foreign business wanting to 

continue operations in Bolivia, would have to sign new contracts with Yaciemientos Petrolíferos 

Fiscales Bolivianos.”xcii  Foreign companies were now forced to negotiate new contracts on less 

profitable terms where they would have to pay eighty-two percent or more of  their profits to the 

state in taxes, and relinquished the ability to submit investment disputes to international 

arbitration.xciii On May 2, 2006, President Morales militarized the oil & gas fields to guarantee 

the implementation of the decree.xciv  Exactly one year later, Bolivia denounced the ICSID 

Convention.xcv In the official letter sent to the President of the World Bank, Bolivia criticized 

many aspects of ICSID, including it’s complexity, lack of neutrality, high cost, and the absence 
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of an appeal mechanism for the awards.xcvi  On May 2, 2007 Bolivia became the first country to 

formally withdraw from the ICSID Convention.xcvii 

 
ii.  Ecuador 

 
Similar to Bolivia, Ecuador implemented a series of measures to increase foreign 

investment and later on took action to take control of its natural resources.  Ecuador, became a 

member of ICSID in 1987 and after twenty-two years as a member withdraw from the 

Convention in 2009.xcviii Prior to its withdrawal, the Ecuadorian government adopted free market 

policies in the early 1990s and from 1992 to 1994 the levels of FDI tripled and in 1996 to 1998 

the levels doubled in mostly the oil and gas sector.xcix  Also during this time Ecuador suffered 

from a period of political and social turmoil which aggravated in 1998 when President Mahuad 

replaced the sucre currency with the dollar.c Then in 2006, President Alfred Palacio ordered the 

seizure of the assets of Occidental Petroleum, which was at the time Ecuador’s largest investor, 

resulting in one of the largest claims against Ecuador at ICSID.ci When Rafael Correa became 

president in 2007 his administration implemented a new tax on many foreign oil companies 

which ordered them to pay ninety-nine percent of their income to the government.cii As a result, 

four major oil companies sued Ecuador before ICSID.ciii On December 4, 2007 Ecuador used 

Article 25.4 to evade ICSID jurisdiction, stating that it had “. . .differences arising on matters 

concerning the treatment of an investment, resulting from economic activities concerning the use 

of natural resources such as oil, gas, minerals or other . . .”civ On July 6, 2009, Ecuador withdraw 

from the ICSID Convention.cv Ecuador has a new constitutional provision that forbids companies 

from signing agreements that require them to settle disputes in international investment courts.cvi  

 



	 17	

iii.  Venezuela  
 

Similar to Bolivia and Ecuador, since Venezuela signed the ICSID Convention in 1993, 

the government has enacted policies aimed to reassert its control of the economy and its 

resources. Following the passage of the hydrocarbon law in 1943, “which nationalized the 

concessions granted to foreign companies”cvii in the oil industry, the country enacted joint 

venture agreements with large foreign investors.cviii  But when Hugo Chavez became President of 

Venezuela  in February of 1999 the energy policy in Venezuela shifted. cix Chavez instead, 

“focused on signing energy cooperation and integration agreements within Latin America and 

the Caribbean, bringing this key economic sector under state control.”cx These agreements 

included provisions that urged settlements of disputes amicably or within the national courts of 

Venezuela and not through international dispute resolution.cxi Subsequently, in 2001 President 

Chavez passed a new Hydrocarbon law which was implemented through the Plena Soberanía 

Petrolera and Siembra Petrolera program.cxii These programs involved the renegotiation of oil 

contracts with private investors, which led to a dramatic increase of Venezuela’s share in the 

profits.cxiii Afterwards, President Chavez expropriated and nationalized many companies in the 

agriculture, telecommunications, electricity, and cement industry.cxiv  These government actions 

have resulted in claims against Venezuela at ICSID.cxv In 2012, Venezuela became the third 

country in the world to denounce the ICSID Convention.cxvi Currently the BITs that Venezuela 

signs are the most anti-ICSID. cxvii 

 
iv. Argentina  

 
Argentina is the most recent example of a Latin American country’s relationship with 

ICSID. In the 1990s Argentina signed a number of BITs and concession agreements in the 

energy and public utilities sectors.cxviii Under these agreements “many foreign investors had 
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obtained licenses from local government to operate public services. These licenses provided that 

the users' rates were to be calculated in U.S. dollars, converted to Argentine pesos at the time of 

invoicing, and adjusted every six months according to the U.S. producer price index.”cxix 

However, in 2001 there was a financial crisis in Argentina, and to handle the crisis the 

government passed the Public Emergency and Currency Exchange Regulations Reform Act 

which eliminated the “one-to-one US dollar-peso convertibility” having an adverse affect on 

many investors. cxx As a result many companies filed claims against Argentina at ICSID for 

breach of standards of protection.cxxi 

 
In the majority of the cases, Argentina was found to be liable because it did not give 

foreign investors fair and equitable treatment. One of Argentina’s objection to the claims is a 

defense of necessity.cxxii In the Argentina- US BIT, the state reserves the right to take, “measures 

necessary for the maintenance of public order, the fulfillment of its obligations with respect to 

the maintenance or restoration of international peace or security, or the Protection of its own 

essential security interests.” The treaty does not give much detail on what constitutes a necessity, 

but Article 25 of the International Law Commission’s Articles on State Responsibility, codifies 

the emergency defense and lists specific elements.cxxiii  

 
The ICSID claims against Argentina are exemplary of the current problem Latin 

American countries have with the inconsistent decision at ICSIDcxxiv For example in CMS v. 

Argentina, CMS,  a US company, held shares in a gas distribution business in Argentina.cxxv As a 

result, CMS filed a claim against Argentina on the basis that Argentina violated the Convention 

and Argentina-US BIT.cxxvi Argentina objected claiming that ICSID lacked jurisdiction for 

several reasons, one of which was the lack of investment under article 25 of the Convention. 
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Argentina stipulated that the claim was in violation of Article 25(1) because the dispute did not 

arise directly out of an investment since the claimant was a shareholder, and such indirect 

damages is not what the Convention envisaged when it discusses investment. cxxvii The tribunal 

examined the Argentina –US BIT and found that there was a broad definition of investment,cxxviii  

which led it to conclude that shareholder have a direct right of action and the dispute was 

considered to arise directly out of an investment. cxxix Therefore, the tribunal rejected Argentina’s 

necessity defense.cxxx Similarly, in Sempra that court rejected Argentina’s necessity defense and 

challenge to jurisdiction due to lack of investment. Argentina argued that Article I(a)(ii) of the 

Argentina- US BIT definition of investment was not sufficient to establish jurisdiction under the 

ICSID Convention because the dispute did not arise directly out of an investment.cxxxi The court 

held that there was an investment again citing the Argentina-US BIT.cxxxii It concluded that to 

find an investment lacking in the case would render the Argentina-US BIT null because its broad 

definition grants protection for a wide-range of investments.cxxxiii In CMS and Sempra the 

tribunals rejected Argentina’s defense of necessity. However, in Metalpar, Continental Casualty, 

and LG&E the tribunal found in favor of Argentina, accepting their defense of necessity. cxxxiv 

All tribunals had comparable facts, all ICSID complaints were filed in response to the enactment 

of the Public Emergency and Currency Exchange Regulations Reform Act, and the same 

President oversaw each tribunal, yet different conclusion were drawn.cxxxv 

 
 

V. Time for an Appeal Mechanism at ICSID  
 

 
As seen by the majority of facts in each case study, there is a trend of Latin American 

countries regaining control of their natural resources through application of some legislation that 

allegedly causes an adverse affect to foreign investors. Arguably, Latin American countries are 
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regaining control of their assets as a means to improve the living condition of their citizens i.e. 

economic development, the fundamental objective of the World Bank and ICSID. Unsurprisingly 

these actions have resulted in disputes before ICSID whose jurisdiction in some cases has been 

challenged due to a lack of investment as required by Article 25(1) of the ICSID Convention. 

Thus the growing dissatisfaction that Latin American countries have with ICSID is in part related 

to inconsistent decisions where their economic development concerns have not been 

addressed.cxxxvi Inconsistent decisions threaten countries confidence in the system to decide fairly 

on issues, and impedes predictability that both host state and investor rely upon. As a result, the 

legitimacy of ICSID as the leading center to settle international investment disputes is at risk. 

Susan Franck, an expert in dispute settlementcxxxvii and a proponent of coherence in investment 

arbitration summarizes the concept of legitimacy in the following way: cxxxviii  

 
Legitimacy depends in large part upon factors such as determinacy and coherence, 
which can in turn beget predictability and reliability. Related concepts such as 
justice, fairness, accountability, representation, correct use of procedure, and 
opportunities for review also impact conceptions of legitimacy. When these 
factors are absent individuals, companies and governments cannot anticipate how 
to comply with the law and plan their conduct accordingly, thereby undermining 
legitimacy. cxxxix 

 

As seen, one area that is full of inconsistencies is defining investment. Under the ICSID 

Convention arbitration is limited to legal disputes arising directly out of an investment between 

an investor who is a national of a contracting state to the ICSID Convention and a contracting 

state who is also party to the Convention. cxl Therefore, it is imperative that ICSID tribunals 

determine clear requirements of an investment under the Convention. cxli Keep in mind the 

predominant reason many Latin American countries signed the ICSID Convention was to 

promote foreign investment which would increase economic development. Thus, inconsistent 
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decisions on what an investment requires is troublesome for developing countries in Latin 

America who are sued millions of dollars for investments that may or may not contribute to the 

economic development of their country. Latin American countries suffer the most from 

inconsistent decisions. It is estimated that about fifteen percent of the concluded claims and 

forty-nine percent of the pending claims before ICSID have Latin American countries as the 

defendant.cxlii In fact Argentina currently has the most cases before the tribunal. 

 
It is certainly time for a change, time for an amendment to the ICSID Convention to 

rectify the problem of inconsistent decisions that threaten countries reliance on the Centre and 

the Centre’s credibility. Latin American countries have discussed a multitude of solutions to deal 

with the increased amount of claims against them, including an alternative to ICSID such as the 

creation of a regional investment settlement dispute mechanism which Venezuela  promotes. cxliii  

This could seriously threaten the future of ICSID especially if Brazil agrees to be apart of the 

system.cxliv While an alternative regional investment settlement dispute center is an interesting 

idea, an appeals court that replaces the current annulment mechanism is the necessary solution.  

 
The ICSID Convention only has a limited annulment mechanism and not an appeals 

court.  Under Article 52 of the ICSID Convention exist the limited annulment process.cxlv  

Article 52 provides five grounds for an annulment of award: (1) the tribunal was improperly 

constituted (2) the tribunal exceeded its powers (3) one of the members of the tribunal was 

corrupted (4) the tribunal has seriously departed from the rule of procedure; or (5) the tribunal 

failed to provide a reason for which the award is based on.cxlvi  The annulment mechanism is a 

unique facet of ICSID. cxlvii It is the only remedy for an aggrieved party and was not designed to 

function as an appeals mechanism.cxlviii  Article 53(1) of the ICSID Convention specifically states 
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that awards should no be appealed. cxlix An annulment committee of three people is selected by 

the Secretary General of ICSID and cannot include the arbitrators in the first instance tribunal.cl   

 
While there is an annulment process, there is no appellate mechanism to appeal an issue 

based on the misapplication of the law. The problem is the current annulment process under 

Article 52 is limited and does not allow for the proliferation of precedent because the tribunal is 

not bound to follow the doctrine of stare decisis.  This has been evident with the inconsistencies 

of defining the extent to which investment should incorporate the “contribution to economic 

development” to the host state. Therefore, the ICSID Convention should be amended to create an 

appellate court that replaces the annulment process which would create binding precedent. The 

amendment is necessary to restore the balance of equity that has long favored the investor, and 

for ICSID to maintain its legitimacy as a fair tribunal to settle its international investment 

disputes. The withdrawal of several Latin American countries from the ICSID convention may 

be a foreshadowing of a posture that could be taken by Argentina, other Latin American 

countries, and developing countries worldwide, if the ICSID Convention is not amended to 

address its deficiencies.  

 
There are two main differences between an annulment process and an appeal process.cli 

The first difference is in regards to the results of each proceeding.clii In an appeals court, the 

decision can be confirmed or modified. In an annulment the decision can only be invalidated 

entirely or in part, or the decision is left unchanged. cliii As a result, the annulment process in 

ICSID can only void all or part of a decision, not modify it.cliv The second distinction and most 

important distinction concerns what part of the decision can be reviewed.clv An appeals court is 

not only concerned with  the legitimacy of the tribunal, but substantive issues as well, such as 
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whether the proper law was used to the facts in the case.clvi In an annulment process the tribunal 

only reviews the legitimacy of the process, that is for example if the relevant rules of procedure 

were followed, whether the tribunal is corrupt, and whether the tribunal was correctly 

established.clvii Furthermore, the parties agree that decisions will be final and binding on all 

parties involved.clviii Therefore, if there are errors in applying the wrong law the parties have 

agreed to accept the decision regardless, but may still contest the legitimacy of the process.clix  It 

is easy to see that the ability to review the legitimacy of the process and examining substantive 

matter can blur into one because a decision that is inaccurate because the wrong law was applied 

may be a strong indication that the process is illegitimate.clx This blurring phenomena happens in 

ICSID tribunals.clxi  

 
The ability to modify an award can empower ICSID tribunals to decide cases on the basis 

of misapplication of the law which will be especially beneficial when there is clear and 

consistent jurisprudence on the definition of investmer. Thus, if the Convention was amended to 

include an appeal mechanism it would force tribunals to not only follow precedent, but create 

law that is fair for both parties involved. This goal cannot be achieved with the current system 

because the way that the annulment system is setup, it is only responsible for reviewing the 

award before them, so there is no reason to create precedent and coherence although some 

tribunals try.clxii  

 
This would mean that the requirement for an investment under Article 25(1) of the 

Convention must include significant investment as stated in Saipem v. Bangadesh. Such a 

definition is fair for both host state and investor because the investor is searching for the most 

advantageous place to make a profit which most often is a developing country, and it is no 
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surprise to the investor that the intention and ultimate purpose of the host state in attracting 

foreign investment is significant economic development. Furthermore, creating clear 

jurisprudence on investment that requires significant economic development is apart of the 

overall purpose of the ICSID Convention as demonstrated in its history and stated in its 

preamble. Thus, an appeal mechanism is necessary at ICSID to create coherence on the meaning 

of investment and other unresolved areas of investment law. Furthermore, clear and concise 

jurisprudence can add to shaping the conduct of investors and states when it comes to an 

investment i.e. defining investment more narrowly in BITs. clxiii   

 
However, not everyone is in favor of an appeals court at ICSID and there are a number of 

challenges. First it may be difficult to develop a coherent body of investment law because aside 

from the general principles of investment law, the law that each tribunal uses is ascertained from 

BITs (or other investment agreements) that are numbered in the thousands clxiv Thus, it may be 

challenging to develop a coherent body of law when BITs are all different for example 

containing different meanings of investment. Secondly, the ICSID tribunal may not be the 

correct forum to develop investment law. In the US, courts traditionally create law and 

precedent. The principle of following precedent is the doctrine of stare decisis. In the US, the 

holding of higher courts is binding on lower courts within the respective jurisdiction.clxv This 

system creates binding precedent that courts traditionally follow unless it can be distinguished.  

However, in civil law systems, which are most Latin American countries, the idea of a court 

creating law is an overreach of a power that is reserved for the legislative branch.clxvi  The court’s 

in civil law societies apply the law that already exist to certain facts and interpret legal text.clxvii 

They do not make law.clxviii Lastly, although countries have expressed interests in the appeal 

mechanism, there has never been much broad support for an appeals process at ICSID especially 
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among capital-exporting countries that are more concerned with the finality of a decision than in 

creating a system of coherent investment law.clxix In order for the establishment of an appeal 

mechanism, the ICSID convention would need to be amended which “requires the unanimous 

ratification of the Contracting State.”clxx Thus, the biggest hurdle would be creating consensus 

among ICSID member states to amend the ICSID convention to include an appeals court.  

 
In 2004, the Secretariat of ICSID issued a discussion paper tiled Possible Improvements 

of the Framework for ICSID Arbitration.clxxi The paper discussed the interest among contracting 

states to implement an appeal mechanism at ICSID to foster coherence and consistency.clxxii The 

Secretariat states that inconsistences have not been a feature of jurisprudence at ICSID. clxxiii This 

is quite surprising as in just one area of investment law, the issue of what constitutes an 

investment, divergent decisions have proliferated with different test and elements. The 

Secretariat gave no further explanation of the findings but stated it as an absolute. It should also 

be mentioned that the discussion paper was written prior to the inconsistent decisions in the 

Argentina cases. The awards and annulment decisions against Argentina in more than forty cases 

in the past decade or more, leave no doubt that the inconsistent decisions rendered by the ICSID 

tribunal is a very real risk.clxxiv 

 
Although the Secretariat dismissed the issue of inconsistency within ICSID, the 

Secretariat  did however mention that there were possibilities for inconsistencies with the 

growing number of cases and because many investment disputes are settled by different 

investment arbitration mechanisms.clxxv The Secretariat cautioned states implementing provisions 

in their treaties that allow an award at ICSID or another investment arbitration center to an 

appeal mechanism.clxxvi Warning that members committing themselves to an appeal mechanism 
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would not solve the issue of inconsistencies, but create inconsistencies. The Secretariat further 

warned that multiple appeals facilities could dissuade ICSID from implementing an appeals 

court. 

 
Interestingly enough the Secretariat offered an example of how an appeals court would 

operate under ICSID.clxxvii  In discussing the possible features of what was called an “Appeals 

Facility,” the secretariat provides that it would be based on the treaty between the parties and if it 

allows for an appeal, but the Secretary-General of ICSID would have to approve access to the 

Appeals Facility. clxxviii The Appeals Facility would have jurisdiction to hear a challenge to an 

award based on the misapplication of the law or on any of the five instances for an annulment 

under Article 52 of the ICSID Convention. clxxix The Secretariat also provides a possibility for a 

party to challenge an award based on serious errors of fact, but concludes that it “would be 

narrowly defined to preserve deference to the findings of fact by the tribunal.”clxxx The Appeals 

Facility Rule would allow for the tribunal to uphold, modify, or reverse the award.clxxxi The 

Appeals Facility would also be able to annul an award as provided by Article 52 of the ICSID 

Convention. clxxxii If the Appellate Facility annuls, modifies, or reverses an award that did not 

discard the dispute, a new tribunal could be established using the same rules as the first 

arbitration.clxxxiii One year later the ICSID Secretariat decided not to pursue the implementation 

of an Appeals Facility as the idea was “premature.”clxxxiv The Secretariat did however mention to 

continue studying the possibility of an appeals court. clxxxv 

 
A permanent appeals court similar to the one the Secretariat proposes is ideal for ICSID. 

However, the appeals court should be opened to all members of ICSID regardless of whether 

they subject themselves to it in their treaties. It should be the right of every ICSID member to 
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take advantage of. The appeals court should include the right to an appeal a case based on the 

misapplication of the law and the other instances under Article 52 of the annulment proceedings. 

However, the appeals court would ultimately replace the annulment proceedings because having 

two systems of redress may make developing jurisprudence on investment law confusing. One 

can imagine a situation where the annulment mechanism and the appeals court began to develop 

diverging jurisprudence on the same area of law which will challenge the legitimacy of the 

institution. The appeals court is especially ideal with the growing number of cases before 

ICSID.clxxxvi The inconsistent decisions demonstrate that the tribunals have a difficult time 

grappling with the interest of both host state and investor creating a divide in balancing 

interest.clxxxvii Therefore, the appeals court will be under massive pressure to abide by its 

previous decisions no matter what.clxxxviii 

 
VI. Conclusion  

 
More or less the trajectory of countries in the Latin America region depicts a strong rejection 

of the ICSID convention.clxxxix It appears that these countries are going back to the Calvo 

Doctrinecxc or perhaps they never strayed too far from it to begin with. Foreign investors are 

keenly aware of this phenomena. They understand that the resources extracted from Latin 

America are scarce and in high demand, and in some instances have chosen not to submit their 

claims to an ICSID tribunal.cxci This is significant because these companies have a record of 

fairing well at ICSID.cxcii Therefore, one could argue that Latin American countries are 

“winning” because foreign investors  have chosen not to resort to ICSID due to the important 

economic interest at hand. cxciii  
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However, it may be difficult to draw an overall conclusion on Latin America’s future with 

regards to the ICSID Convention for several reasons. First, it is important to understand that 

Latin America is not a homogeneous bloc.cxciv That means while many of their attitudes of 

international investment arbitration may still align with the Calvo Doctrine, their willingness to 

ratify the ICSID Convention or withdraw from the ICSID Convention depends on the their level 

of development, politics, economic policies, demographics, culture, etc. cxcv Meaning attracting 

foreign investment or not attracting investment will vary depending on the circumstances of each 

country. For example, a country such as Haiti which suffers from political turmoil and severe 

poverty will find it advantageous to sign on to the ICSID Convention in order to attract foreign 

investment, whereas a country such as Brazil which is stable and already attracts a host of 

foreign investment may find it useless to subject itself to ICSID. Secondly, and related to the first 

issue, it may not be appropriate to evaluate the trajectory of an entire region by looking at the 

four countries examined in this paper. While they may have had similar experiences, it many not 

be conclusory of the experiences of the entire region with ICSID. Thirdly,  a majority of Latin 

American countries are still loyal to ICSID and the BITs still refer to ICSID as a forum to settle 

their disputes, cxcvi but it does not indicate Latin American countries’ perception of the ICSID 

Convention. Remaining a member of the ICSID Convention may be an actual desire of the 

country or simply the better of two evils. Lastly, it may be too soon to evaluate Latin America’s 

future with ICSID because the earliest withdraw from ICSID, which was Bolivia happened in 

2006, only nine years ago. In such a short time frame it may be hard to deduce the future of the 

entire region and its relationship with ICSID. That being said the recent issues Latin American 

countries have with ICSID are not foreign to the area and can be extremely indicative of the 

future trajectory of Latin American countries with ICSID.  
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 Although there are many uncertainties of how countries will react to certain decisions 

rendered by ICSID tribunals, it may be accurate to establish several facts.  First, Latin American 

countries became signatories of ICSID to attract foreign investment to their countries in order to 

spur economic development. This fact should not be forgotten especially when tribunals have 

had a tendency to rule in the favor of investors. Both the interest of the investor and the host state 

must be taken into consideration. Secondly, although it is difficult to surmise the entire region’s 

opinion of the ICSID Convention, there is dissatisfaction. Many countries have expressed 

disappointment with  ICSID’s failure to consider emergency situations related to disputes, the 

lack of transparency in the system, impartial arbitrators that favor investors, the lack of 

protection for non-commercial interests such as protection for the environment, and the cost of 

litigation.cxcvii  Lastly and perhaps most importantly the ICSID tribunal is here for the long run. 

ICSID is the most reputable institution to settle foreign investment disputes, several Latin 

American countries withdrawing from the convention will not alter that. That means that Latin 

American countries and other developing countries will be better off working within the confines 

of the system if they want to see a change.  

 
 Addressed in this paper was one complaint Latin American countries have with the 

ICSID tribunal – a limited annulment process and the lack of a binding precedent system.cxcviii As 

a means to rectify the problem it was proposed that an appeals court be adopted to replace the 

limited annulment process. The benefits in such a system include the adoption of coherent 

jurisprudence on investment law especially related to the fundamental question of, “what is an 

investment?” Also, predictability for investors and host countries, and influencing investor and 

host state to make wiser decisions when entering BITs and other investment agreements. 
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However, the idea is not without challenges. First, the drafters of the ICSID Convention never 

envisaged to have an appeals court and so the entire system is based on the limited annulment 

procedure. Secondly, creating an appeals court would require the unanimous vote of all of the 

members and historically it has not been favored by the majority. Lastly, the idea behind creating 

an appeals court is to create binding precedent especially in determining what constitutes an 

investment. Investment under section 25(1) of the ICSID convention incorporates economic 

development and should include a significant “contribution to economic development.” 

However, there are no guarantees that should an appeals court be created that investment will 

include this requirement. In fact, it is more likely that investment will not include significant 

“contribution to economic development” or economic development will be defined very loosely 

because economic development is controversial and hard to define. That being said, an appeals 

court should still be established because a coherent system of jurisprudence on investment law is 

well needed for predictability and the legitimacy of ICSID.  

 
Although Latin America seems to have given ICSID the cold shoulder, the majority of 

the region is still very much interested in attracting foreign investment, but it is also interested in 

protecting its resources and not being exploited. The ICSID Convention while deficient in some 

areas, is an overall efficient system that can be improved for the benefit of both foreign investor 

and host state. While the future of Latin American countries at ICSID may not be clear, it is very 

possible that an appellate court at ICSID is the future of the institution. 

	
																																																								
i Ignacio D’Alessio, A comment on ICSID’s jurisdictional Issues 1, 33 (2008).  
ii Id. at 33.  
iii Andés Rigo Sureda, Investment and Economic Development – The World Bank Connection, 
Kluwer Arbitration, 3 - 4.  
iv Id. at 4. 



	 31	

																																																																																																																																																																																			
v Felix O. Okpe, Endangered Element of ICSID Arbitral Practice: Investment Treaty Arbitration, 
Foreign Direct Investment, and the Promise of Economic Development in Host State, 231.  
vi Investment and Economic Development, 13 Rich. J. Global L. &Bus. 217, 217.   
vii Ibironke T. Odumosu, The Antinomies of the (Continued) Relevance of ICSID to the Third 
World, 8 San Diego Int’l L.J. 345, 359. 
viii Background Information on the International Centre for Settlement of Investment Disputes 
(UCSID), available at 
ofhttps://icsid.worldbank.org/apps/ICSIDWEB/about/Documents/ICSID%20Fact%20Sheet%20-
%20ENGLISH.pdf.  
ix Id.  
x The Antinomies of the (Continued) Relevance of ICSID to the Third World at 358. 
xi Id.  
xii A comment on ICSID’s jurisdictional Issues at 33.   
xiii Id. at 6.  
xiv Id. at 35 (a host state is also entitled to bring a dispute to ICSID but the majority of cases are 
brought by foreign investors which is the focus of this paper).  
xv Chapter II Jurisdiction of ICSID, available at 
https://icsid.worldbank.org/ICSID/StaticFiles/basicdoc/partA-chap02.htm.  
xvi Id.  
xvii Id.  
xviii Id.  
xix  Chapter II Jurisdiction of ICSID, available at 
https://icsid.worldbank.org/ICSID/StaticFiles/basicdoc/partA-chap02.htm.  
xx Id.  
xxi Endangered Element of ICSID Arbitral Practice at 218.  
xxii Id. at 219.  
xxiii A comment on ICSIDs jurisdictional Issues at 36.  
xxiv Endangered Element of ICSID Arbitral at 220.  
xxv A comment on ICSID’s jurisdictional Issues at 23, 25.  
xxvi Id. at 25.  
xxvii Id. at 23. 
xxviii Id.  
xxix Id.  
xxx A comment on ICSID’s jurisdictional Issues at 23.   
xxxi Id. at 26. 
xxxii Id. at 27. 
xxxiii Id. at 26. 
xxxiv Id. 
xxxv A comment on ICSID’s jurisdictional Issues at 26 -27.  
xxxvi Id. at 26. 
xxxvii Id. at 27.  
xxxviii Id. at 37.  
xxxix Id.  
xl A comment on ICSID’s jurisdictional Issues at 37. 



	 32	

																																																																																																																																																																																			
xli Dohyun Kim,Tthe Annulment Committee’s role in Multiplying Inconsistency in ICSID 
Arbitration: The need to Move Away From an Annulment Based System, 86 N.Y.U.L. Rec 24. 
267.  
xlii A comment on ICSID’s jurisdictional Issues at 38.  
xliii Saipem S.p.A v. The People’s Republic of Bangladesh, 27-28 available at 
http://www.italaw.com/sites/default/files/case-documents/ita0733.pdf.  
xliv A comment on ICSID’s jurisdictional Issues at 39.   
xlv August Reinish, What is International Investment Law, available at http://international-legal-
studies.univie.ac.at/fileadmin/user_upload/legal_studies/Downloads/What_is_an_Investment.pdf 
xlvi A comment on ICSID’s jurisdictional Issues at 39. 
xlvii Id.   
xlviii Id. at 40.  
xlix Damon Vis-Dunbar, Malaysian Historical Salvors Jurisdictional Award Annulled; Committee 
Split on Question of Economic Development as Criteria of ICSID Investments, available at 
https://www.iisd.org/itn/2009/04/23/malaysian-historical-salvors-jurisdictional-award-annulled-
committee-split-on-question-of-economic-development-as-criteria-of-icsid-investments/ 
l Phoenix Action, LTD. V. The Czech Republic, 34 available at 
https://icsid.worldbank.org/ICSID/FrontServlet?requestType=CasesRH&actionVal=showDoc&d
ocId=DC1033_En&caseId=C74.  
li Endangered Element of ICSID Arbitral at 220.  
lii A comment on ICSID’s jurisdictional Issues at 36.  
liii Phoenix Action, LTD. v. The Czech Republic at 39.   
liv Investment and Economic Development at 8.  
lv Id. at 4.  
lvi Belen Olmos Giupponi, The Protection of Foreign Direct Investment in Latin America: Where 
Do We Stand on International Arbitration?, Kluwer Arbitration 1, 12.  
lvii Id. 
lviii Id. at 2.  
lix Id. at 2. 
lx Michael T. Sprague, A Courageous Course for Latin America: Urging the Ratification of the 
ICSID, 5 Hous. J. Int’l L. 157, 161 
lxi Id.  
lxii Id.  
lxiii The Protection of Foreign Direct Investment in Latin America at 2.  
lxiv Katia Fach Gómez, Latin America and ICSID: David versus Goliath,  17 Law & Bus. Rev. 
Am. 195, 195.  
lxv Id. at 195. 
lxvi Ignacia A. Vincentelli, The Uncertain Future of ICSID in Latin America, 10 (2009). 
lxvii Id.  
lxviii Id.  
lxix Id.  
lxx Id.  
lxxi Ignacia A. Vincentelli, The Uncertain Future of ICSID in Latin America at 10.  
lxxii The Protection of Foreign Direct Investment in Latin America at 2. 
lxxiii Id.  



	 33	

																																																																																																																																																																																			
lxxivlxxiv Id.  
lxxv Id.  
lxxvi Id.  
lxxvii The Protection of Foreign Direct Investment in Latin America at 2. 
lxxviii Id. at 11.  
lxxix Fernando Carberera Diaz, Ecuador continues exist from ICSID available at  
http://www.iisd.org/itn/2009/06/05/ecuador-continues-exit-from-icsid/.  
lxxx The Uncertain Future of ICSID in Latin America at 15.  
lxxxi Id.  
lxxxii Id.  
lxxxiii Id.  
lxxxiv Id.  
lxxxv David versus Goliath at 206.  
lxxxvi Id. at 207.  
lxxxvii The Uncertain Future of ICSID in Latin America at 15.  
lxxxviii Id.  
lxxxix Id.  
xc Id. at 16.  
xci Id.  
xcii David versus Goliath at 207.  
xciii Id. at 206. 
xciv The Uncertain Future of ICSID in Latin America at 16. 
xcv Id.  
xcvi David versus Goliath at 210. 
xcvii Alejandro Escobar, Bolivia Exposes ‘Critical Date’ Ambiguity, 17 available at 
https://www.lw.com/upload/pubcontent/_pdf/pub1939_1.pdf.  
xcviii Lucas Bento, Distilling Principles of Law from ICSID Cases against Ecuador, 1 (2014).   
xcix The Uncertain Future of ICSID in Latin America at 26.  
c  Id.  
ci Id. at 27.  
cii Id.  
ciii Id.  
civ David versus Goliath at 211.  
cv Id.  
cvi The Protection of Foreign Direct Investment in Latin America at 15.  
cvii David versus Goliath at 206.  
cviii Id.   
cix Id.  
cx Id.  
cxi Id. at 207.  
cxii The Uncertain Future of ICSID in Latin America at 32.  
cxiii Id.  
cxiv Id.  
cxv Id.  



	 34	

																																																																																																																																																																																			
cxvi Sergey Ripinsky, Venezuela’s Withdrawal From ICSID: What it Does and Does Not Achieve 
(2012), available at https://www.iisd.org/itn/2012/04/13/venezuelas-withdrawal-from-icsid-
what-it-does-and-does-not-achieve/.  
cxvii David versus Goliath at 215.  
cxviii The Protection of Foreign Direct Investment in Latin America at 10.  
cxix David versus Goliath at 95.  
cxx Id. at 198; The Protection of Foreign Direct Investment in Latin America at 10. 
cxxi David versus Goliath at 198; The Protection of Foreign Direct Investment in Latin America at 
10. 
cxxii Irene M. Ten Cate, International Arbitration and the Ends of the Appellate review 1109, 
1176.  
cxxiii Id.  
cxxiv David versus Goliath at 197.  
cxxv A comment on ICSID’s jurisdictional Issues at 28.  
cxxvi Id.  
cxxvii Id.  
cxxviii Venezuela’s Withdrawal From ICSID:  What it Does and Does Not Achieve.  
cxxix A comment on ICSID’s jurisdictional Issues at 29.  
cxxx Leon E. Trakman, The ICSID Under Siege, 45 Cornell Int’l L.J. 640, 642.  
cxxxiSempra Energy International vs. The Argentine Republic 20, available at 
https://icsid.worldbank.org/ICSID/FrontServlet?requestType=CasesRH&actionVal=showDoc&d
ocId=DC509_En&caseId=C8.  
cxxxii Id.  
cxxxiii Id. at 18.  
cxxxiv The ICSID Under Siege at 643.  
cxxxv Id. at 642. 
cxxxvi The Antinomies of the (Continued) Relevance of ICSID to the Third World at 365.  
cxxxvii Fordham University School of Law, Susan Franck available at  
http://www.fordham.edu/info/23193/visitors/6057/susan_franck.  
cxxxviii International Arbitration and the Ends of Appellate Review at 1182.  
cxxxix Id.   
cxl ICSID Convention, Regulations and Rules available at  
https://icsid.worldbank.org/ICSID/StaticFiles/basicdoc/CRR_English-final.pdf.  
cxli Investment and Economic Development at 13.  
cxlii The Protection of Foreign Direct Investment in Latin America at 10.  
cxliii  Id. at 12; the Uncertain Future of ICSID in Latin America at 38.  
cxliv Id.  
cxlv  David D. Caron, Reputation and Reality in the ICSID Annulment Process: Understanding 
the Distinction Between Annulment and Appeal, 7 ICSID Review - Foreign Investment Law 
Journal 21, 34 (1992)  
cxlvi Id.  
cxlvii the Annulment Committee’s role in multiplying inconsistencies in ICSID Arbitration at 250.  
cxlviii Id.  
cxlixICSID Secretariat, Possible Improvements of the Framework for ICSID Arbitration, Annex 1 
available at 



	 35	

																																																																																																																																																																																			
https://icsid.worldbank.org/apps/ICSIDWEB/resources/Documents/Possible%20Improvements%
20of%20the%20Framework%20of%20ICSID%20Arbitration.pdf.   
cl International Arbitration and the Ends of the Appellate Review at 1172.  
cli Reputation and Reality in the ICSID Annulment Process: Understanding the Distinction 
Between Annulment and Appeal at 23.  
clii Id.  
cliii Id.  
cliv Id. at 24.  
clv Id.  
clvi Reputation and Reality in the ICSID Annulment Process: Understanding the Distinction 
Between Annulment and Appeal at 24.   
clvii Id.  
clviii Id. (the author notes that there are three main differences, but the third difference is basically 
a restatement of the second distinction).  
clix Id.  
clx Id at. 24-25. 
clxi Id. at 24. 
clxii Id. at 1183.  
clxiii The Annulment Committee’s role in multiplying inconsistencies in ICSID Arbitration at 275.  
clxiv International Arbitration and the Ends of the Appellate Review at 1173.  
clxv Id. at 1190. 
clxvi Id. at 1185.  
clxvii Id. at 1186.  
clxviii Id.  
clxix Sergio Puig, Emergence & dynamism in international organization: ICSID, investor-state 
arbitration & international investment law (2103). 
clxxPossible Improvements of the Framework for ICSID Arbitration, Annex 2  
clxxi Id.  
clxxii Id.  
clxxiii Id.   
clxxiv International Arbitration and the Ends of the appellate review at 1174.  
clxxv Id. at 15.  
clxxvi Id. at 14-16.  
clxxvii Id. at 16. 
clxxviii Id. at 3, 6.  
clxxix Id. at Annex 4.  
clxxx Id.  
clxxxi Id. at Annex 5.  
clxxxii Id.   
clxxxiii Id.  
clxxxiv International Arbitration and the Ends of Appellate Review at 1185.  
clxxxv Id.  
clxxxvi Id. at 1189. 
clxxxvii Id.  
clxxxviii Id. 



	 36	

																																																																																																																																																																																			
clxxxix David versus Goliath at 208. 
cxc The Uncertain Future of ICSID in Latin America at 15.  
cxci Id.  
cxcii David versus Goliath at 208.  
cxciii Id.   
cxciv Id. at 225.   
cxcv Id. at 226.  
cxcvi Id. at 213. 
cxcvii The Protection of Foreign Direct Investment in Latin America at 12.  
cxcviii Id. 	


