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 In early 2014, the International Labour Organization (ILO) adopted a protocol to the 

1930 Forced Labour Convention to address the issue of human trafficking from a labor 

standpoint.  The protocol was initially proposed in recognition that despite the hundreds of 

nongovernmental organizations, international organizations, and state governments that are 

pursuing anti-trafficking programs and policies around the world, suppression of human 

trafficking remains a long way away.  The U.S. Department of State estimates that more than 20 

million individuals are victims of human trafficking.
1
  Between 2010 and 2012, trafficked 

individuals with 152 different citizenships were identified in 124 different states.
2
   Trafficking 

of children is increasing yearly,
3
 as is trafficking for purposes of labor, which is now is estimated 

to account for 40 percent of total human trafficking.
4
  Although disagreement remains over the 

exact scale of human trafficking,
5
 there is consensus that human trafficking remains a significant 

problem.  Recognizing that existing efforts to suppress human trafficking suffered from 

fundamental gaps and were failing, the ILO sought to strengthen its role in international anti-

trafficking efforts.
6
  Nevertheless, the ILO is approaching human trafficking in much the same 
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narrow manner as other organizations and governments, which limits its ability to impact the 

totality of human trafficking issues. 

Human trafficking is an international issue that crosses borders and legal disciplines, and 

governments and organizations alike oversimplify the issues.  International organizations and 

governments have developed guidelines and policies for human trafficking, but often only within 

specific contexts of transnational organized crime, migration, labor, women’s rights, or human 

rights.
7
  However, human trafficking issues are complex and do not fit neatly into isolated 

contexts and legal disciplines.  Women may be especially vulnerable to becoming trafficking, 

but considering human trafficking from only a women’s rights context ignores men who are 

trafficked for labor.  Although organized crime may operate human trafficking rings, structural 

problems in immigration or labor relationships enable human trafficking.  Thus, studies and 

programs on human trafficking need to be as crosscutting of disciplines and contexts as human 

trafficking issues. 

 The criminal, human rights, and labor frameworks each approach human trafficking 

differently according to the fundamental principles of each framework.  In practice the 

frameworks compete with each other within anti-human trafficking policies and programs
8
 and 

in some instances, has resulted in the merging of seemingly contradictory frameworks. This 

paper seeks to examine the criminal, human rights, and labor frameworks as applied to the 

human trafficking context separately and jointly to determine the relationship between the three 

frameworks.  The international courts systems of each framework is discussed as well to 

highlight the pitfalls of applying a legal framework to human trafficking in isolation from other 

frameworks and contexts.  In conclusion, current practices of applying the criminal, human 
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rights, or labor framework in isolation fail to encapsulate the complexity and cross-discipline 

nature of human trafficking.  Anti-human trafficking programs and policies need to reflect the 

cross-discipline nature of human trafficking to thoroughly understand and address the totality of 

human trafficking issues.  Although the frameworks differ on a few fundamental principles, there 

are overlapping characteristics and goals, enabling their complementary application in the human 

trafficking context.  

 

Background 

 

The modern anti-human trafficking movement is rooted in the human rights framework 

and was historically understood as a women’s rights issue.  The earliest international conventions 

that specifically refer to trafficking focused on human dignity concerns.  In 1904, the 

international community adopted the International Agreement for the Suppression of the White 

Slave Traffic,
9
 which was followed up with a similar treaty in 1910.  Both treaties were a 

response to the phenomenon of “white slavery” in which young white women were kidnapped or 

tricked into prostitution.
10

  As such, the treaties only mention trafficking in women for purposes 

of prostitution or sexual exploitation.  The treaties focused on the immoral purposes that women 

were being trafficked for.
11

  Prostitution was understood as “incompatible with the dignity and 

worth of the human person and endanger[ing] the welfare of the individual, the family and the 
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community.”
12

  States were required to share information, as well as identify and repatriate 

victims.
13

   

The establishment of the League of Nations led to the 1921 Convention of the Supression 

of Traffic in Women and Children and the 1933 International Convention for the Suppression of 

the Traffic in Women of Full Age.  Both conventions were intended to complete earlier 

agreements and acheive the supression of trafficking in women and children.
14

  The last attempt 

at a human rights treaty to address human trafficking was the United Nations’ 1949 Convention 

for the Suppression of the Traffic in Persons and the Exploitation of the Prostitution of Others.
15

  

The 1949 convention exhibited the beginnings of a law enforcement approach, requiring state 

parties to punish traffickers and brothel owners,
16

 but was still grounded in the same human 

rights framework as previous treaties.
17

  

Although the 1949 convention was the last international treaty attempt to address human 

trafficking, other human rights mechanisms touched upon trafficking issues.  As human rights 

law and women’s rights gained momentum in the 1970s, the Convention for the Elimination of 

All Forms of Discrimination Against Women (CEDAW) was adopted in 1979 with a specific 

prohibition on trafficking in the context of preventing the exploitation of women and girls.
18

  

Similarly, the Convention on the Rights of the Child (CRC) was adopted in 1990 to provide 
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specific protections to all children.
19

  Both conventions simply reiterate states parties’ obligations 

to take all appropriate measures to suppress and prevent trafficking.
20

 

Despite obligations in the 1933 convention to punish individual traffickers and the 1949 

convention’s criminal law tendencies, it was the UN Protocol to Prevent, Suppress and Punish 

Trafficking in Persons, Especially Women and Children (Trafficking Protocol) that moved 

human trafficking from the human rights framework into the criminal law framework.  The 

Trafficking Protocol is one of three protocols supplementing the UN Convention Against 

Transnational Organized Crime; the other two are the Smuggling of Migrants Protocol and the 

Trafficking in Firearms Protocol.
21

  The purpose of the Transnational Organized Crime 

Convention is to promote interstate cooperation to more effectively combat transnational 

organized crime.
22

  Migrant smuggling was a growing concern to governments intent on securing 

their borders.  Austria and Italy separately proposed international treaties on migrant smuggling 

in 1997.
23

  Unlike human trafficking, migrant smuggling was always understood as a criminal 

issue since migrants and smugglers were illegally crossing borders of their own volition.  Human 

trafficking, however, was recognized as different since the trafficked individual was coerced into 

committing unlawful acts, including the illegal border crossing.  Thus, human trafficking and 

associated protections for victims were conceived as a carve out from the criminalization of 

migrant smuggling.
24

  Nevertheless, the carve out still intended to place human trafficking within 

the criminal framework.  Argentina proposed the Trafficking Protocol specifically as a part of an 
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international transnational organized crime convention because it was concerned that a human 

rights perspective would be insufficient since previous human rights efforts lacked 

enforcement.
25

   

 Adopted in 2000, the Trafficking Protocol’s primary obligation for states is to criminalize 

trafficking and trafficking related offenses, and making it more difficult to traffic individuals.  

Article 5 requires states to adopt legislation and other measures as necessary to establish 

trafficking and trafficking-related acts as criminal offenses.
26

  Article 11 obliges states to 

strengthen border security measures, including penalizing illegal border crossings.
27

  

Additionally, the Trafficking Protocol became the first convention to include an internationally 

agreed upon definition of trafficking.  The treatment of prostitution in the defintion was hotly 

debated on both the coercion and exploitation elements of the defintion.  In the end, the 

prostitution issue was largely punted, allowing each state party to address the status of prostitutes 

in domestic laws.
28

  The final definition of human trafficking consists of three elements.  

The act of: 

recruitment, transportation, transfer, harbouring or receipt of persons. 

By means of: 

threat or use of force or other forms of coercion, of abduction, of fraud, of 

deception, or the abuse of power or of a position of vulnerability or of the giving 

or receiving of payments of benefits to achieve the consent of a person having 

control over another person. 
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For the purpose of:  

exploitation … [which] shall include, at a minimum, the exploitation of the 

prostitution of others or other forms of sexual exploitatation, forced labour or 

services, slavery or practices similar to slavery, servitude or the removal of 

organs.
29

  

All three elements must be present in any given situation to trigger a state’s obligations under the 

Trafficking Protocol.   

 Human rights advocacy during the negotiations for the Trafficking Protocol failed to 

secure concrete obligations to promote human rights standards.  Although the Protocol includes 

provisions on assistance and protection of trafficking victims, the language was non-binding.
30

   

Only the Savings Clause binds states parties to abide by their international human rights 

obligations and other international responsibilities.
31

  In contrast, binding language was used for 

criminalization.  As such, the Trafficking Protocol was rooted firmly in the criminal law 

framework.  Shortly thereafter and as a response to the lack of human rights protections in the 

Trafficking Protocol, the UN Office of the High Commissioner for Human Rights (OHCHR) 

issued its Recommended Guidelines on Human Rights and Human Trafficking, providing a 

human rights perspective to human trafficking and reminding states of their obligations under the 

international human rights law.
32

    

The labor perspective on human trafficking was muted for much of the human trafficking 

movement.  Given the historic focus on trafficking for sexual exploitation, the labor framework 

seemed inappropriate in the human trafficking context.  Instead, the ILO addressed specific 
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forced labor issues, and anti-trafficking programs were limited to the trafficking of children for 

forced labor.
33

  The 1930 Forced Labour Convention focuses on states as the primary 

perpetrators of forced labor, and “trafficking” does not appear anywhere in the text of the 

convention.
34

  The 1999 Worst Forms of Child Labour Convention describes trafficking as an 

example of a form of slavery or practice similar to slavery.
35

  As private entities increasingly 

became the perpetrators of forced labor and other exploitative labor practices, the ILO began re-

evaluating its Forced Labor Convention in efforts to better address modern forms of forced labor 

and trafficking.
36

   

Research within the last decade indicate a rise in trafficking for purposes of labor 

exploitation, and the economic impact of trafficking for forced labor drew attention from 

governments and organizations.  In 2012, the ILO issued a report concluding that the total profits 

obtained from the use of forced labor in the private economy worldwide amount to $150 billion a 

year.
37

  The ILO now maintains that there are more than 20 million forced laborers worldwide, 

2.4 million of whom are trafficked.
38

  As awareness of trafficking for labor increases, labor 

organizations’ involvement in human trafficking will continue to increase as well.  

Governments and organizations have tackled the human trafficking issue for more than a 

century.  As the problem has only grown in scale, governments and organizations have turned 

from a human rights framework to a criminal framework, and are now pushing for the 

applicability of a labor framework.  Although in practice, the criminal, human rights, and labor 
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frameworks often intersect in the human trafficking context, the frameworks are often considered 

in isolation of each other when programs and policies are developed.  

 

Criminal Law Framework 

 

The increased ease of travel across borders and the demands of a globalized economy has 

led to governments viewing undocumented migration as part of the battle against transnational 

organized crime.  States have always maintained the right to control their borders, especially in 

regards to who and what may enter.
39

  Undocumented migration, especially trafficking and 

migrant smuggling, are perceived as direct challenges to orderly migration and as indirect threats 

to sovereignty and security.
40

   Regardless of states’ increased efforts to regulate migration and 

secure their borders, individuals are seeking opportunities abroad in significantly greater 

numbers than ever before.
41

  States may limit legal migration options, but individual desire to 

migrate does not decrease.  Instead, individuals turn to third parties for assistance.
42

  The 

involvement of organized crime increased states’ incentive to develop a criminal law framework 

in response to illegal migration.
43

  Trafficking, which shares many characteristics with migrant 

smuggling became a part of that dominant framework.  

Under a criminal framework, states seek to end trafficking largely through deterring 

individuals from becoming traffickers.
44

  Individuals involved in trafficking are either 

perpetrators or victims.  The goal of prosecution is to incapacitate traffickers, punish traffickers 
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for their crimes, and deter other individuals from becoming traffickers.  Victims are witnesses, 

and although they may gain retribution against their perpetrator, they often do not receive 

compensation.
45

  The needs of trafficking victims are secondary to prosecutorial goals.  Victim 

protection is contingent on cooperation with authorities.
46

  Furthermore, because trafficking 

victims likely committed crimes as well, they may be subject to prosecution and are not 

necessarily viewed as without guilt, even though they committed the crimes while they were 

trafficked.
47

   

The Trafficking Protocol aims to prevent and combat trafficking in persons through law 

enforcement.  The Trafficking Protocol encourages cooperation and information exchange 

between states to facilitate the prevention and prosecution of transnational organized crime.
48

  As 

such, states are required to investigate and prosecute trafficking, and to adopt legislation and 

other necessary measures to criminalize trafficking and related conduct.
49

   Trafficking is only 

one component of the fight against organized crime.
50

   Because it involves irregular migration, 

trafficking is linked to migrant smuggling,
51

 which many states consider as a crime committed 

by both the smuggler and the smuggled individual.  Law enforcement are trained to identify 

smuggled migrants and trafficking individuals after the enter the state, but they aim to identify 

them at the border before they enter the state.  Prevention efforts are focused on preventing the 
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crime of trafficking from occurring within the state, which results in trafficking victims being 

identified at the border and refused entry.
52

   

Under the criminal framework, trafficked individuals are victims of a crime.  Victimhood 

is imposed on all trafficked individuals, and they are considered helpless and in need of rescue.
53

  

Anti-trafficking policies and programs within the criminal framework often imagine a girl who is 

trafficked for sexual exploitation trapped in a brothel.
54

  Law enforcement plays the role of 

rescuer; they are saviors who sweep in, arrest the prepetrators of the trafficking crimes against 

the victim.  The perpetrators are punished on behalf of the victim, but also on behalf of society as 

a whole.   

 

Advantages of the Criminal Framework 

 

The criminal framework provides advantages regarding individual accountability and 

resources.  The focus on prosecution results in incapacitating traffickers, preventing repeat 

offenses, and deterring other individuals from trafficking.
55

  Policymakers point not only to the 

deterrent effects of imprisonment, but also of public shaming.  Exposing traffickers as sexual 

predators, especially in regards to children, galvanizes the public, shames the perpetrator, and 

deters would-be buyers.
56

  Furthermore, not only are traffickers prevented from trafficking more 

individuals, victims have a chance to rebuild their lives without concerns about immediate 

retribution from their traffickers.
57
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The greatest advantage to criminal framework is its logistical and enforcement advantage.  

Law enforcement already exists.  Protection of human rights and labor standards often require 

the creation of new monitoring or complaint mechanisms.  Establishing new mechanisms is 

resource intensive, and in spite of the resources dedicated to their development, such 

mechanisms may not be effective.  States can more easily train existing law enforcement 

agencies to address trafficking issues.  Additionally, states generally allocate greater resources to 

crime prevention than labor or human rights concerns,
58

 and the criminal framework allows anti-

trafficking organizations to tap into those resources.  

 

Weaknesses of the Criminal Framework 

 

 The unique nature of trafficking exposes a weakness with the criminal framework: 

dependency on the victim.  Successful prosecution relies on evidence of the crime.
59

  Although 

human trafficking’s clandestine nature is similar to that of narcotics or arms trafficking, it is 

unique in that it often lacks tangible evidence, resulting in dependency on the witnesses to build 

the case.
60

  Law enforcement must rely on witnesses’ testimonial to establish all the requisite 

elements of the crime.  Trafficking victims may be required to recount the journey into a state 

and subsequent movement to establish to the act.
61

  Although victims may show signs of physical 

violence, their testimony is necessary to establish the means of coercion.  Lastly, only victims 

can fully explain the end purpose of their trafficking.  Thus, without cooperative witnesses, 
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prosecution fails, and the overarching goals of fighting trafficking through deterrence and 

incapacitation fail.  

 Because cooperative witnesses are crucial to prosecution, a purely criminal framework 

that lacks human rights protections for victims is unlikely to successfully combat trafficking.  In 

the years after the Trafficking Protocol went into effect, prosecution of trafficking cases rose, yet 

many prosecutions were unsuccessful as victim-witnesses were unwilling to testify against their 

traffickers.
62

  Victims were not provided basic human rights protections, and were often subject 

to prosecution or deportation themselves.  The lack of protection drove victim-witnesses 

underground, leaving prosecution with a lack of evidence and resulting in continued impunity for 

trafficking crimes.
63

   

Under the criminal framework, prevention efforts fail to even aim to prevent trafficking.  

Prevention strategies aim to discourage individuals from migrating in the first place, but without 

addressing the reasons that drive individuals to migrate.
64

  Additionally, prosecution aims to 

lessen the demand for trafficking, but fails to provide alternatives to the vulnerable individuals 

who were trafficked.
65

  Furthermore, although states prosecute traffickers with societal 

deterrence in mind, their efforts at prevention aim to specifically prevent trafficking from 

occurring within their borders rather than preventing the crime from occurring altogether.  The 

Anti-Trafficking National Action Plans of some states define prevention goals as merely 

identifying trafficking victims at the border before they enter the state and returning to their state 
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of origin,
66

 which often results in the victim entering the state through another point of entry or 

being trafficked into another state.  

The criminal framework suffers an additional challenge: the definition of trafficking.  A 

static definition of trafficking is required for prosecution and uniform enforcement, especially 

given the transnational nature of the crime.  However, despite the agreed-upon definition in the 

Trafficking Protocol, the definition of trafficking is still shifting.  Within the Protocol’s 

definition, the enumerated end-purposes for are not exhaustive.
67

  Furthermore, many of the end-

purposes listed, such as “slavery-like practices” were not defined, and organizations have seized 

the vagueness to broaden the definition of trafficking.
68

  Moreover, trafficking has been equated 

to forced labor or modern day slavery
69

 even though “forced labor” and “slavery” both have 

legal definitions distinct from trafficking.   

 

Human Rights Law Framework 

 

International understanding of human trafficking developed through the human rights 

perspective.  Human trafficking is considered an affront on basic human rights because the 

process of trafficking inevitably results in the violation of multiple fundamental human rights.
70

   

Human trafficking was historically understood as a violence against women and children issue 

since they were being trafficked for sexual exploitation.
71

  Although much of the human rights 
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work in trafficking still focuses on sexual exploitation, attention to forced labor and child labor is 

growing.  Trafficking for both sexual exploitation and labor exploits women and children’s 

vulnerabilities.  Furthermore, the distinction between trafficking for labor and trafficking for 

sexual exploitation is often blurred because the final exploitation often involves both labor and 

sexual exploitation.
72

  Trafficking is generally still considered a women’s issue, but there is 

growing recognition that the precarious social, economic, and legal situations that render women 

more vulnerable to trafficking can also impact men from racially, economically, or socially 

marginalized backgrounds.
73

 

Under the human rights framework, international treaties create obligations for 

governments to take actions to suppress human trafficking.  Human rights law acts upon states, 

creating obligations for governments to respect individual human rights.  The goal of human 

rights within the trafficking context is to restore individual rights, re-empower the individual, 

and address vulnerabilities.
74

  Under the human rights framework, the focus is on the individuals 

whose rights have been violated.
75

  The individual is viewed as an active rightsholder rather than 

a passive victim.
76

  States are required to enact legislation and establish policy regimes that 

protect vulnerable people from becoming trafficked, investigate and prevent human trafficking, 

and provide redress.
77

  Although states are also obligated to prosecute traffickers, the goal of 
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prosecution is to provide justice for the individual, and as such, prosecution is secondary to 

protecting the victim.
78

 

Without a dedicated human rights treaty on human trafficking, human rights obligations 

in the trafficking context are scattered among the various treaties that mention trafficking or 

conduct related to trafficking.
79

  The Trafficking Protocol includes provisions for victim 

protection, including providing recovery services and special immigration visas.
80

  However, the 

victim protection provisions are non-binding.  The Universal Declaration of Human Rights 

(UDHR), the International Covenant on Civil and Political Rights (ICCPR), and the International 

Covenant of Economic, Social and Cultural Rights (ICESCR) all contain prohibitions that cover 

human trafficking conduct, including prohibitions against slavery, involuntary servitude, and 

forced labor.
81

  Considered the International Bill of Rights, these conventions also recognize the 

right to work that is freely chosen and the right to just and favorable work conditions.
82

   

However, only two international human rights conventions explicitly prohibit trafficking: the 

CEDAW
83

 and the CRC.
84

  

Given that the structure of the human rights system centers around treaties and specific 

issues, the human rights framework tends to address human trafficking from a violence against 

women perspective.
85

  Although this perspective still dominates many NGOs’ anti-trafficking 
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work, the human rights systems increasingly references trafficking in relation to slavery and 

involuntary servitude.  The UN Human Rights Committee not only makes references to 

trafficking under ICCPR Article 8 which prohibits slavery, servitude, and forced labor in its 

reports on state practices, but it has also characterized trafficking for purposes of prostitution as 

an act akin to slavery.
86

  Moreover, the European Court of Human Rights (ECtHR) interpreted 

the prohibition of slavery, servitude, and forced labor in the European Convention on Human 

Rights (ECHR) to include trafficking.
87

  Thus, despite the initial narrow understanding of human 

trafficking under the human rights framework, the framework is evolving to encompass a 

broader understanding of human trafficking and relating states’ existing obligations regarding 

slavery to trafficking. 

 

Advantages to the Human Rights Framework 

 

 The framing of trafficked individuals as rights-holders is a key characteristic and 

advantage of the human rights framework.  Rights-holders have the ability to claim and enjoy 

their rights.
88

  They are actively seeking to change their situation and there is greater recognition 

of individual contexts and perspectives,
89

 which is a contrast to the criminal framework in which 

victimhood is imposed on all trafficking victims, thus portraying them as helpless. Additionally, 

the human rights framework encourages rights-holders to be active and not only participate in 

taking back their rights, but also empowering themselves and identifying their vulnerabilities.
90
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In getting the services they need, victims are provided with assistance and as a result, less likely 

to become re-trafficked.
91

  The participation of trafficked individuals allows for their voices to be 

heard and for anti-trafficking programs and policies to more adequately meet the needs of 

trafficked individuals.  

 Because human rights law acts upon states, it is better situated to address human 

trafficking in situations where states are involved directly or indirectly in trafficking.  Human 

rights treaties require states to ensure that their laws and policies prevent and combat human 

trafficking, reduce vulnerability to exploitation, and protect victims.
92

  Thus, the human rights 

framework can lead to structural changes that can not only make trafficking more difficult, but 

also reduce vulnerability. 

 

Weaknesses of the Human Rights Framework 

 

A problematic result of viewing human trafficking as a women’s issue is that human 

rights conventions that refer to trafficking protect women and children exclusively.  The 

international human rights system is organization around issue-specific mechanisms; therefore, 

human trafficking is discussed primarily in the context of a specific human rights issue, such as 

children’s or women’s rights.
93

  In regards to trafficking, international human rights mechanisms 

tend to address human trafficking in the context of sexual exploitation and violence against 
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women.
94

  Although the UN is attempting to broaden the discussion, the infrastructure of the 

international system remains unchanged.  As a result, human trafficking victims who are not 

women or children have to establish that their trafficking situation was a violation of a defined 

right under the other conventions to qualify for redress within the international human rights 

system.   

Conceiving of human trafficking as a women’s issue also leads the additional problem of 

the debate regarding trafficking for purposes of prostitution. The prostitution debate centers on 

the morality of sex work and the treatment of sex workers.  Some human rights advocates 

consider all prostitution as violence against women, and sex work is inherently coerced 

exploitation.
95

  As such, individuals who are trafficked for prostitution cannot consent and 

therefore, all prostitutes are trafficking victims.
96

  Other human rights advocates argue that 

generalizing all sex work as coerced exploitation ignores the fundamentals of human rights, 

which emphasize empowerment and individual rights to make choices.
97

  Regardless, the debate 

about the morality of prostitution and its legal status often dominates the human rights 

framework when applied to human trafficking, which then overshadows trafficking for non-

sexual exploitation.
98

  

 Although the human rights framework requires accountability and redress for victims, 

individual accountability is lacking in the human rights framework.  States are held responsible 

and their obligations and actions are evaluated to address the human rights violations involved in 
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the trafficking.
99

  The human rights approach merely calls upon states to ensure the efficient 

investigation and prosecution of traffickers.
100

  Preventing individuals from becoming traffickers 

is rarely addressed in the human rights framework. 

 

Labor Framework 

 

 Human trafficking only recently became part of the labor discourse.  The labor 

framework focuses on exploitation, especially forced labor.
101

  Since human trafficking was 

historically understood to encompass only trafficking for sexual exploitation, the labor 

framework seemed inapplicable.  Moreover, state authorities imposed traditional forms of forced 

labor, while trafficking was always understood as conduct by private individuals or 

businesses.
102

  However, ILO research has shown that a significant number of victims are 

trafficked for forced labor purposes.
103

  Women and children are often trafficked for domestic 

service.  Children are frequently trafficked for agricultural work as well.  Additionally, men are 

trafficked for a range of commercial activities, such as agriculture, construction, fisheries, and 

manufacturing.
104

  As concern over forced labor for the private economy grew, the ILO began 

                                                 
99

 UNITED NATIONS, JOINT U.N. COMMENTARY ON THE EU DIRECTIVE – A HUMAN RIGHTS-BASED APPROACH 25 

(2011). 
100

 See International Agreement for the Suppression of the “White Slave Traffic” art. 1-3, May 18, 1904, 98 

U.N.T.S. 101; International Convention for the Suppression of the Traffic of Women of Full Age art. 3, Oct. 11, 

1933, 150 L.N.T.S. 431; Convention for the Suppression of the Traffic in Persons and of the Exploitation of the 

Prostitution of Others art. 1-2, Dec. 2, 1949, 96 U.N.T.S. 271. 

 
101

 Hila Shamir, A Labor Paradigm for Human Trafficking, 60 UCLA L. REV. 76, 106 (2013). 
102

 Interview with Leyla Strotkamp, International Relations Officer, Office of Child Labor, Forced Labor, and 

Human Trafficking, U.S. Department of Labor (Nov. 21, 2014). 
103

 Strengthening the ILO’s Role in the Effective Elimination of All Forms of Forced Labor para. 3 
104

 Interview with Leyla Strotkamp, International Relations Officer, Office of Child Labor, Forced Labor, and 

Human Trafficking, U.S. Department of Labor (Nov. 21, 2014). 



 21 

identifying human trafficking as closely related to forced labor and began promoting the 

applicability of the labor framework.
105

   

 The labor framework centers around the exploitation of vulnerable workers.  Labor rights 

aim to equalize the power balance between groups of workers and employers.
106

  Workers utilize 

collective bargaining to improve working conditions.
107

  The goal of the labor framework is to 

reduce vulnerability and emphasize policies that address the power disparities between workers 

and employers.
108

  As such, the labor framework considers the context that shape workers’ 

bargaining power and enable their exploitation.
109

  All labor involves exploitation.  Exploitation 

is understood as a spectrum; the more power the worker has relative to the employer, the less 

exploitation she will experience.  Forced labor and trafficking are the extreme end of the labor 

exploitation spectrum as the employer exploits individual vulnerabilities in full.
110

 

 The ILO’s 1930 Forced Labor Convention is the fundamental international labor 

convention applicable to human trafficking.  Although the ILO also has conventions on migrant 

workers that extend greater protections against trafficking, those conventions have low 

ratifications; the Migrant Workers Convention of 1975 has only 23 ratifications out of 185 ILO 

member states.
111

  As a result, the labor framework addresses trafficking under the Forced Labor 

Convention.  The convention requires states to “suppress the use of forced or compulsory labor 

in all its forms.”
112

  However, the convention was written with the understanding that states 
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imposed forced labor, leaving the convention with significant implementation gaps when private 

individuals and enterprises began widespread use of forced labor.
113

  Furthermore, the ILO 

recognized that not only did the existing frameworks for human trafficking emphasize crime 

detection and prosecution, but trafficking for sexual exploitation also overshadowed trafficking 

for labor.
114

  It concluded that a protocol to the Forced Labor Convention was needed to update 

and address human trafficking for labor exploitation, as well as general concerns regarding 

prevention and victim protection.
115

  Therefore, the Protocol to the Forced Labor Convention 

was drafted with specific attention to the gaps in the Trafficking Protocol regarding labor 

trafficking.  The Protocol to the Forced Labor Convention expands on states’ obligations to 

suppress forced labor with specific measures to protect vulnerable individuals and prevent their 

becoming victims of forced labor.
116

  

  Given the focus of labor rights, the labor framework in the human trafficking context 

addresses exploitative labor issues as a whole.  Trafficking is considered as only part of the 

forced labor problem because trafficking is understood to require movement, while some forms 

of forced labor, such as intergenerational bonded labor, does not involve movement.
117

  Because 

the labor framework is premised on the understanding that a trafficked individual is an exploited 

worker, it focuses on individual workers’ weak bargaining power and lack of rights as the root of 

trafficking.
118
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Advantages to the Labor Framework 

 

The labor framework’s understanding of exploitation as a spectrum is perhaps its greatest 

strength.  Many individuals start out as migrants in search of work, but end up trafficked because 

of their vulnerabilities as minorities or illegal aliens.
119

  Understanding exploitation as a 

spectrum better reflects the realities of trafficking situations since exploitation can vary 

depending on the individual and the context.  It also counters the conception of trafficked 

individuals as victims since individuals are portrayed as workers who ended up in severely 

exploitative circumstances that qualify as forced labor or trafficking.   

 Another advantage in applying the labor framework to human trafficking is that it not 

only recognizes the linkage between migration, labor, and trafficking, but it also makes the 

linkage impossible to ignore.
120

  The desire of workers to move in search of opportunities is a 

fundamental feature of trafficking, as is the demand for cheap labor.  Applying the labor 

framework requires recognition and consideration of migratory aspirations and labor demands in 

developing effective prevention strategies.
121

  

In focusing on reducing workers’ vulnerability, the labor framework approaches human 

trafficking prevention more effectively than other frameworks as well.  Rather than focusing on 

individual traffickers or victims, the labor framework attacks structural problems and seeks 

solutions that would have an impact on groups of workers.
122

  Vulnerabilities may be a result of 

social or racial marginalization, immigration or labor laws, or ability to organize and make 
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collective demands on an employer.
123

  The labor framework can consider such structural 

inequalities, and implementing structural inequalities would make it difficult for traffickers to 

operate, reduce workers’ vulnerability to becoming trafficked, and may improve working 

conditions for other workers as well.  

 

Weaknesses of the Labor Framework 

 

 Because the labor framework aims to govern the relationship between workers and 

employers, it may be inadequate for trafficking that falls outside of traditional concepts of 

employment.
124

  Trafficking organized by transnational crime syndicates would be outside the 

reach of the labor framework, as would trafficking for forced marriage or for organs.
125

  Sex 

work becomes a complicated issue under the labor framework as well as it raises question of 

whether prostitution should be considered work and how it should be regulated.
126

  Furthermore, 

the labor framework would only impact the trafficker at the point of destination since he would 

be the only trafficker who may establish a worker employer relationship with the trafficked 

individual.  The traffickers from the point of origin and in transit would likely not have worker 

employer relationship with the trafficked individuals since they would not be working yet.   

 Although the labor framework provides a better understanding of the nature of 

exploitation, it fails to capture the gradations of harm to trafficked individuals.
127

  In focusing on 

the exploitation rather than the individual, individual considerations of gendered, racial, or other 
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experiences become sidelined.
128

  Individuals may experience significantly different harms if 

trafficked for sexual exploitation compared to labor exploitation.
129

  However, under the labor 

framework, both forms of trafficking may be treated the same, even though many individuals 

consider sex trafficking as inherently worse.
130

   

 Accountability is lacking within the labor framework on both an individual and state 

level.  The labor framework has a much more bottoms up approach to addressing issues, and 

employers are not blamed for taking advantage of an exploitative system.
131

  Employers were 

simply responding to market opportunities and pressures.  The labor framework does not require 

employers to be punished for exploiting workers; it seeks to improve the workers’ working 

condition, allowing the worker employer relationship to continue.
132

  Under the international 

labor system, states are obligated to prevent slavery, forced labor, and servitude,
133

 but if a state 

is possibly in violation of an international obligation under an ILO treaty, the result is generally 

an investigation followed by recommendations for improvement.
134

  Accountability is not 

structured into the labor framework, and the lacking punishment, market demands may still win 

out over anti-trafficking efforts.   
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Human Trafficking in International Courts 

 

The criminal, human rights, and labor frameworks have associated international courts or 

enforcement mechanisms, which can be used to fight trafficking.  International criminal courts 

have addressed human trafficking as a crime against humanity,
135

 and international human rights 

courts have decided on state obligations regarding trafficking.
136

  Under the labor framework, 

ILO members can bring complaints against member states that are not in compliance with 

mutually ratified conventions.  The ILO Governing Body can then appoint a Commission of 

Inquiry, which will investigate, issue a report, and consider referring the complaint to the 

International Court of Justice (ICJ).
137

  However, only three trafficking-related complaints have 

ever been brought
138

 and the complaints were not referred to the ICJ.
139

  In contrast, international 

criminal courts and international human rights courts have expanded their jurisprudence to 

include human trafficking even though their founding documents may not have conceived of 

jurisdiction over human trafficking. 

 Under international criminal law, human trafficking may constitute a crime against 

humanity.  The International Law Commission (ILC) defined crimes against humanity as 

specified acts committed against a civilian population, including enslavement, rape, enforced 
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prostitution, and other inhuman acts.
140

  The Rome Statute of the International Criminal Court 

(ICC) defines crimes against humanity as specified acts “committed as part of a widespread of 

systematic attack directed against any civilian population,” including enslavement, sexual 

slavery, enforced prostitution, or other inhumane acts.
141

  It further defined “enslavement” as the 

“exercise of any or all of the powers attaching to the right of ownership over a person and 

includes the exercise of such power in the course of trafficking in persons.”
142

  However, despite 

the inclusion of trafficking in the Rome Statute, the ICC has not yet prosecuted a case related to 

human trafficking. 

The International Criminal Tribunal for the Former Yugoslavia (ICTY) held in 

Prosecutor v. Kunarac that enslavement as a crime against humanity was broader than ideas of 

chattel slavery and property ownership.
143

  It recognized that enslavement depends on a number 

of factors, including the control of an individual’s physical environment, psychological control, 

and the use of force, coercion, and subjection to sexual exploitation or forced labor.
144

  The 

ICTY further indicated an understanding of enslavement that included modern forms slavery, 

which are an expansion to the original concept of chattel slavery.
145

  The ICTY cited the Rome 

Statute’s broader definition of enslavement
146

 and interpreted the “exercise of any or all of the 

powers attaching to the right of ownership” as powers that can evolve.  It observed that 

contemporary forms of slavery could form part of enslavement as a crime against humanity 

under international criminal law.
147
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Two human rights court systems have heard cases specifically on states obligations on 

human trafficking: the Committee on the Elimination of Discrimination Against Women and the 

European Court of Human Rights.  The Committee on the Elimination of Discrimination Against 

Women can only hear individual communications if the complaintant exhausted all domestic 

remedies.
148

  The majority in Zhen Zhen Zheng v. Netherlands held the communications 

inadmissible because Zheng still had a pending asylum case and had never applied for residency 

under the trafficking victims procedure.
149

  Nevertheless, the minority opinion held that not only 

was the communications admissible, the Netherlands had failed in its obligations under CEDAW 

to take measures to suppress all forms of traffic in women and exploitation of the prostitution of 

women in that Dutch immigration officials should have recognized clear indicators that Zheng 

was trafficked, and informed her of her rights as a trafficking victim.
150

  However, the minority’s 

conclusion that the communications was admissible relied on the conclusion that the pending 

asylum case was irrelevant without a thorough discussion regarding why.
151

 The minority’s 

dismissal of the asylum case’s relevancy demonstrates that the exhaustion of domestic remedies 

requirement remains a significant impediment to the committee being able to address human 

trafficking.   

 Although the ECtHR is limited to enforcing the European Convention on Human Rights, 

which does not mention trafficking, it has issued decisions that expand jurisprudence on human 

trafficking.  Article 4 of the Convention provides that “no one shall be held in slavery or 

servitude,” and “no one shall be required to perform forced or compulsory labor.”  In Siliadin v. 
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France, the Court concluded that the applicant was held in servitude, and that France failed in its 

positive obligations to protect her in violation of Article 4.
152

  In interpreting Article 4, the Court 

referenced the ILO Forced Labour Convention and the Convention on the Rights of the Child, 

adhering to a traditional understanding of forced labor of minors where labor was extracted 

under a threat of penalty.
153

 In Rantsev v. Cyprus and Russia, however, the Court adopted a more 

expansive interpretation of Art. 4, citing the ICTY as precedent.
154

  The Court concluded that 

trafficking is a violation of Article 4, finding it unnecessary to identify whether trafficking 

specifically constitutes “slavery,” “servitude,” or “forced and compulsory labor.”
155

  By deeming 

it unnecessary to qualify trafficking as slavery, servitude or forced labor, the Court established 

that trafficking is per se a violation of Article 4, allowing future complaints solely on the basis of 

trafficking. 

 Structured around specific issues and treaties, the international courts system can only 

address human trafficking within isolated frameworks.
156

  The treaties limit jurisdiction and 

admissibility, making it difficult for human trafficking cases to be heard.  For a human 

trafficking case to be admissible in an international criminal court, it must constitute a crime 

against humanity, which after the Rome Statute requires the trafficking to be widespread and 

systemic.
157

  Similarly restrictive is the communications procedure for the Committee on the 

Elimination of Discrimination Against Women, which can only consider trafficking of 
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women.
158

  Moreover, despite the ECtHR expanding its understanding of slavery, servitude, and 

forced labor to enable it to hear trafficking cases, its jurisdiction remains limited to Europe.
159

  

 

Current Relationship Between the Frameworks 

 

 With the Trafficking Protocol as the primary international convention on human 

trafficking, the criminal framework is the dominant framework, yet the human rights and labor 

frameworks are crucial to understanding the trafficking phenomenon.  Although states focus on 

criminalization, weaknesses in the criminal framework led to the human rights framework 

supplementing the criminal framework in many states’ anti-trafficking efforts.  As understanding 

of human trafficking developed and additional gaps were identified, the labor framework was 

advanced as a supplement or replacement to the human rights framework.  Questions remain as 

to whether the frameworks can be employed complementarily or if their fundamental principles 

render them exclusive.  

States opted for a criminal framework for trafficking partly because criminalization was 

thought as more effective and enforceable.  However, experience on the ground showed 

governments and law enforcement that human rights cannot be ignored.
160

  Without protections 

for victims’ human rights, prosecution became extremely difficult.
161

  Prosecution depends on 

victims’ testimonies and cooperation.  Not only did the criminal framework suffer from 

inadequacies, it was largely ineffective in suppressing trafficking.  The human rights framework 
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for trafficking was developed along a parallel track to the criminal framework, and as the 

weaknesses in the criminal framework grew into failures, the human rights framework was used 

to supplement the criminal framework.
162

  State obligations regarding protection for trafficked 

individuals were strengthened, and many obligations under the criminal framework are 

interpreted according to the UN Guiding Principles.
163

  Nonetheless, the criminal framework 

remains the foundational framework.
164

  

 The labor framework has been proposed as a substitute to the human rights framework 

due to identified gaps in prevention and individual empowerment,
165

 but its proponents fail to 

recognize that the gaps attributed to the human rights framework are actually a result of the joint 

criminal and human rights framework.
166

  Labor proponents criticize the lack of prevention and 

protection in existing human trafficking frameworks and attribute it to a failure of the human 

rights framework.
167

  The treatment and conception of trafficked individuals as helpless victims 

in need of rescue is often attributed to the human rights framework as well.
168

  However, both 

criticisms are a result of the joint criminal and human trafficking framework rather than of the 

trafficking framework alone.
169

  Human rights places greater emphasis on vulnerable groups and 

prevention of trafficking than is seen in the existing human trafficking framework, although the 

human rights framework does lack concrete strategies in addressing vulnerabilities to trafficking.  

Additionally, conceiving of trafficked individuals as mere victims ignores the human rights 
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fundamental principles of individual rights, empowerment, and participation.  The conception of 

trafficked individuals as victims stems soley from the criminal framework.  

 As the criminal, human rights, and labor frameworks converge on human trafficking 

issues, tensions arise between the frameworks, raising concerns about whether the frameworks 

can be applied complementarily in the human trafficking context, or if the frameworks are 

inherently exclusive.
170

  Each framework perceives the trafficked individual differently: victim, 

rights-holder, worker.  The center of focus within each framework differs as well.  Under the 

criminal framework, the focus is on the traffickers, while the human rights framework centers on 

the individual, and the worker is the nexus of the labor framework.  A dominant framework will 

likely dictate how trafficked individuals are perceived and the center of focus for anti-trafficking 

programs and policies; however, the dominant framework should not be the only framework 

applied to the human trafficking program or policy.  Despite some contradictory fundamental 

principles, the criminal, human rights, and labor frameworks can apply complementarily in the 

human trafficking context.  

With such different fundamental principles, the criminal, human rights, and labor 

frameworks seem mutually exclusive, yet they share complementary goals and characteristics.  

Accountability is important to both the human rights and criminal frameworks,
171

 and although it 

is not a feature of the labor framework, it does not contradict fundamental principles under the 

labor framework.  Additionally, both the human rights and labor frameworks emphasize the need 

to reduce vulnerabilities and increase protections.
172

  Furthermore, deterring traffickers and 
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reducing vulnerabilities are not exclusive objectives as they aim to suppress trafficking but from 

different starting points.  Reducing vulnerabilities is increasingly discussed within prevention 

strategies under the criminal framework.
173

  Although the focus is generally on awareness and 

identifying risk factors of trafficking, addressing other vulnerabilities would only strengthen 

criminal prevention strategies.  Furthermore, the primary goals of each framework can 

complement each other in the human trafficking context.  Prosecuting the trafficker, empowering 

rights-holders, and reducing worker vulnerability to exploitation are not mutually exclusive 

activities.  Each can aid in suppressing trafficking, but will have only limited impact when 

pursued in isolation.  Therefore, in applying the criminal, human rights, and labor frameworks to 

human trafficking, the advantages of each can be maximized while weaknesses are minimized.   

 

Recommendations 

 

 Given that the nature of human trafficking involves criminal, human rights, and labor 

issues, current practices of looking at human trafficking through the lens of a single legal 

framework fails to thoroughly understand the issues involved in human trafficking.  Furthermore, 

because the criminal, human rights, and labor frameworks are not mutually exclusive, all three 

should be adopted in the human trafficking context to create anti-trafficking programs and 

policies.  A dominant framework should serve as the foundation, with the other two frameworks 

supplementing to strengthen and provide a more thorough understanding of human trafficking 

issues in totality.  
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Although the labor framework is valuable to the human trafficking context, it likely 

cannot become the dominant framework, nor can it replace the human rights framework as the 

sole supplement to the criminal framework.  The focus on the worker employer relationship 

means that the labor framework is ill-equipped to address situations where a worker employer 

relationship does not exist.  In the human trafficking context, only the trafficker at the destination 

point would have a worker employer relationship.  As a result, the labor framework lacks the 

ability to deal with the traffickers at the point of origin and all the traffickers in transit.  

Therefore, the labor framework would be an inadequate dominate framework, and would result 

in severe gaps if it were to replace the human rights framework as the sole supplement to the 

criminal framework.   

A dominant criminal framework is the status quo, and with the human rights and labor 

frameworks supporting it, the criminal framework may develop into a more successful approach.  

However, a dominant human rights approach would eliminate many of the shortfalls of the 

exisiting joint criminal and human rights framework, such as prosecution challenges and poor 

treatment of victims.  In establishing human rights as the dominant framework, individual rights 

and victim services are guarenteed, while the supplementing criminal framework provides the 

enforcement that the human rights framework typically lacks.   

In establishing a dominant framework and applying supporting frameworks, not only are 

anti-trafficking efforts strengthened, but anti-trafficking programs and policies will reflect the 

cross-discipline nature of human trafficking.   Many states have already merged the criminal and 

human rights frameworks, committing to obligations under both the Trafficking Protocol and the 

UN Recommended Guidelines on Human Rights and Human Trafficking.  The labor framework 

can be similarly joined to influence anti-trafficking policy.  The labor framework provides a 
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more nuanced understanding of the exploitation that trafficked individuals experience, while the 

human rights framework contextualizes the harms.  Accountability for the exploitation and 

harms is pursued under the criminal framework, which also serves to deter traffickers while the 

human rights and labor frameworks address individual rights and structural vulnerabilities.  As 

the criminal, human rights, and labor frameworks are applied in conjunction to address all the 

different issues within the human trafficking context, anti-trafficking efforts can be better 

tailored to finally effectively suppress the human trafficking.   

 


