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I. INTRODUCTION 

 

The purpose of this paper is to clarify the ambiguities in the negotiations of the 

Transatlantic Trade and Investment Partnership, in order to explain why the European 

Parliament rejected the key U.S. demand for an Investor-to-State Dispute Settlement 

mechanism.  

At dawn of the agreement that will finally make the United States and the European 

Union closer, there is a massive public mobilization against some of the issues of the 

negotiation between Brussels and Washington. The critics, mostly but not exclusively from 

Europe, are concerned about the consequences that the TTIP will have on environment, 

food, health1 and social protections, by imposing lower standards. Therefore, their worries 

about the Investor-to-State Dispute Settlement mechanism are based on the negative 

                                                 
1
 "It is essential that EU trade agreements do not limit the ability of national governments to legislate to 

protect and promote health and prevent negative health impacts such as cardiovascular diseases, especially 
heart disease and stroke, and related risk factors." (The European Heart Network and the European Public 
Health Alliance) 
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impact that ISDS system has had in other trade treaties. They fear the risk that business 

rights would triumph over human rights 2 and threaten democracy 3 4. It was for this reason 

that, after the European Commission’s online public consultation on ISDS clause of the TTIP, 

the European Parliament rejected the clause and proposed a new public and transparent 

system of investment protection. 5 

Some believe that the way in which the ISDS debate is being conducted is a very 

ideological one, and all this rhetoric is making the U.S. lose faith in the European 

Commission’s capacity to negotiate. They say that without ISDS, it would be the end of TTIP. 

6 The ultimate goal of this paper is an ambitious one: I am going to explain why I consider 

the new proposal of a public system of investment protection a more suitable one, in light 

of the fundamental rights at stake and of the past examples of ISDS in other treaties. 

 

II. THE TRANSATLANTIC TRADE AND INVESTMENT PARTNERSHIP 

 

i. The agreement 

 

The Transatlantic Trade and Investment Partnership (TTIP) is a comprehensive free 

trade and investment agreement between the United States and the European Union, which 

                                                 
2
 Alfred de Zayas, a UN human rights campaigner 

3
 https://www.washingtonpost.com/opinions/kill-the-dispute-settlement-language-in-the-trans-pacific-

partnership/2015/02/25/ec7705a2-bd1e-11e4-b274-e5209a3bc9a9_story.html 
4
 “The European Parliament today missed the opportunity to stop TTIP from undermining our democracy and 

social and environmental standards. Instead, a majority of Members of the European Parliament preferred to 
strengthen the Commission’s reform agenda for the investor state dispute settlement. These reforms are 
purely cosmetic. In essence, foreign investors are still to receive substantial additional rights compared with 
domestic companies and a parallel justice system to domestic courts to enforce these rights.” (Nick Dearden, 
Director of Global Justice Now and national contact person of Stop TTIP for the UK) 
5
 "ISDS is dead. It must be replaced by a new public and transparent system of investment protection, in which 

private interests cannot undermine public policy and which is subject to public law." (Gianni Pittella, the leader 
of the S&D group in the European Parliament) 
6
 Between the most eminent voices, Fredrik Erixon 

https://www.washingtonpost.com/opinions/kill-the-dispute-settlement-language-in-the-trans-pacific-partnership/2015/02/25/ec7705a2-bd1e-11e4-b274-e5209a3bc9a9_story.html
https://www.washingtonpost.com/opinions/kill-the-dispute-settlement-language-in-the-trans-pacific-partnership/2015/02/25/ec7705a2-bd1e-11e4-b274-e5209a3bc9a9_story.html
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aims at promoting multilateral economic growth. It is being driven by the failure of the Doha 

world trade talks and the negotiations started in 1990 with the “Transatlantic Declaration” 

and signed by the U.S. and the European Community after the fall of the Berlin wall. Then, 

with the creation of the Transatlantic Business Dialogue (TABD) in 1995, the Transatlantic 

Economic Partnership in 1998 and the Transatlantic Economic Council in 2007, the United 

States and the European Union came in 2011 to the final development of a group of experts 

who recommended the launching of negotiations of the TTIP. This happened on February 

11, 2013. 7 8 

The United States and the European Union together represent 60% of global GDP, 

33% of world trade in goods and 42% of world trade in services.9 A free trade area between 

the two would represent potentially the largest regional free-trade agreement in history, 

covering 46% of world GDP. 10 TTIP aims at strengthening the bond between vital, strategic 

and economic partners.11 

 

ii. The proposed benefits and content 

 

The final agreement would have 24 chapters, grouped in three parts: “market 

access”, “regulatory cooperation” and “rules”. 12 The first part has rules that would apply to 

goods and services, in order to remove "custom duties on goods and restrictions on 

                                                 
7
 “Liberalizing international trade after Doha: multilateral, plurilateral, regional, and unilateral initiatives”, 

David A. Gantz, Cambridge University Press 2013 
8
 https://en.wikipedia.org/wiki/Transatlantic_Trade_and_Investment_Partnership 

9
http://www.imf.org/external/pubs/ft/weo/2013/02/weodata/weorept.aspx?pr.x=33&pr.y=11&sy=2012&ey=

2012&scsm=1&ssd=1&sort=country&ds=.&br=1&c=001%2C998&s=NGDPD&grp=1&a=1 
http://www.imf.org/external/pubs/ft/weo/2013/02/weodata/index.aspx 
10

 http://ec.europa.eu/trade/creating-opportunities/bilateral-relations/countries/united-states/ 
 
11

 https://ustr.gov/ttip 
 
12

 http://trade.ec.europa.eu/doclib/press/index.cfm?id=1230 

https://en.wikipedia.org/wiki/World_GDP
https://en.wikipedia.org/wiki/Transatlantic_Trade_and_Investment_Partnership
http://www.imf.org/external/pubs/ft/weo/2013/02/weodata/weorept.aspx?pr.x=33&pr.y=11&sy=2012&ey=2012&scsm=1&ssd=1&sort=country&ds=.&br=1&c=001%2C998&s=NGDPD&grp=1&a=1
http://www.imf.org/external/pubs/ft/weo/2013/02/weodata/weorept.aspx?pr.x=33&pr.y=11&sy=2012&ey=2012&scsm=1&ssd=1&sort=country&ds=.&br=1&c=001%2C998&s=NGDPD&grp=1&a=1
http://www.imf.org/external/pubs/ft/weo/2013/02/weodata/index.aspx
https://ustr.gov/ttip
http://trade.ec.europa.eu/doclib/press/index.cfm?id=1230
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services, gaining better access to public markets, and making it easier to invest”. The second 

part aims at realizing an "improved regulatory coherence and cooperation by dismantling 

unnecessary regulatory barriers such as bureaucratic duplication of effort" and the third one 

at realizing an “improved cooperation when it comes to setting international standards"13. 

In 2012, the US Chamber of Commerce said that the more than $500 billion of 

bilateral trade annually could increase by up to $120 billion a year should such an 

agreement be complete. US President Barack Obama has spoken of the creation of 

"hundreds of thousands of jobs on both sides of the Atlantic." Furthermore, the European 

Commission envisions that TTIP will help Europe kick-starting its economy, responding to 

conflicts close to its borders, adapting to other emerging economies outside Europe and 

maintaining its influence in the wider world. 14 

 

iii. The criticisms 

 

However, this agreement is not without criticisms. Many take issue with the fact that 

TTIP deliberations have been negotiated in secret meetings, without any democratic 

leverage in making decisions and following a corporate agenda (since the meetings are held 

between the EU Commission and the US and the business groups). George Monbiot, of “the 

Guardian”, called it a “full-frontal assault on democracy”. 15 

Besides the Investor-to-State Dispute Settlement clause, that is the most concerning 

aspect of TTIP and will be analyzed in section III of this paper, many concerns about the 

treaty are based on the fear that the convergence of standards will lower the protection of 

                                                 
13

 http://trade.ec.europa.eu/doclib/html/152462.htm 
14

 http://ec.europa.eu/trade/policy/in-focus/ttip/about-ttip/ 
 
15

 http://www.theguardian.com/commentisfree/2013/nov/04/us-trade-deal-full-frontal-assault-on-democracy 

http://trade.ec.europa.eu/doclib/html/152462.htm
http://ec.europa.eu/trade/policy/in-focus/ttip/about-ttip/
http://www.theguardian.com/commentisfree/2013/nov/04/us-trade-deal-full-frontal-assault-on-democracy
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important sectors like health, environment and nutrition policy or employee rights. Skeptics 

argue that the treaty will make it easier for corporations to turn profits at the public's 

expense in areas like water supply, health or education. It would also introduce undesired 

food products, like growth hormone-treated meat or GMOs, in the European market. Lori 

Wallach, a trade expert for the consumer protection group “Public Citizen”, in a speech 

given in January 2014 at George Washington University, affirmed that “the aim of this deal 

is to secure and expand the privileges of companies and investors”.16 

Indeed, the NGO Corporate Europe Observatory (CEO), after being granted access to 

a list of the institutions the European Commission held discussions with prior to 

negotiations on the trade agreement, found that 93 percent of those talks were held with 

industry associations.17 These groups representing industry were given the chance to 

present their wish lists for a free trade agreement, when, in sharp contrast, environmental 

and consumer protection organizations were excluded. 

Therefore, the concern of many European countries is that this treaty will affect 

heavily national laws and regulations. UK is concerned that deregulation and corporate 

rights could mean the gradual privatization of its National Health Service.18 Germany 

strongly opposes to the potential influx of Genetically Modified Organisms in foodstuffs, due 

to TTIP deregulation.19 Moreover, France is the country where the mobilization against the 

                                                 
16

 http://www.spiegel.de/international/business/criticism-grows-over-investor-protections-in-transatlantic-
trade-deal-a-945107.html 
17

 http://corporateeurope.org/tags/ttip 
 
18

 Frances O'Grady of the UK's Trade Union Congress believes that "the clauses [of ISDS] could thwart attempts 
by a future government to bring our health service back towards public ownership" 
19

 Jonathan Benson of Natural News tells that "of primary concern is the EU, where regulators have been busy 
fighting off aggressive biotechnology interests that are hell-bent on forcing public acceptance of GMOs. Under 
TTIP, so-called "regulatory barriers" that leaked drafts have dubbed "unnecessary" would be lifted in order to 
take advantage of "the untapped potential of a truly transatlantic market place." Among these alleged 
"barriers" are current EU restrictions on GMOs, which the European public has made very clear it does not 
want in its food supply." 

http://www.spiegel.de/international/business/criticism-grows-over-investor-protections-in-transatlantic-trade-deal-a-945107.html
http://www.spiegel.de/international/business/criticism-grows-over-investor-protections-in-transatlantic-trade-deal-a-945107.html
http://corporateeurope.org/tags/ttip
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TTIP is the strongest 20 and Matthias Fekl, France’s junior trade minister, was reported to 

have said last September that he was considering withdrawing France from the negotiations 

because they are conducted in favor of American interests, allowing American negotiators 

to have access to more documents than those in Europe.  

In addition, even though the EU Commission and the US promise that TTIP will create 

thousands of jobs, many believe that there is a high degree of uncertainty over job stability 

and economic growth in the EU and in the US. Economist Professor Clive George from the 

College of Europe in Bruges, who has studied Impact Assessments of trade negotiations 

warns that the economic models, on which EU Commission’s estimates are based, have 

been described by some leading modelers as “highly speculative”. The EU Commission's 

report estimates an increase in GDP of little more than 0.1%, meaning an increase in the 

GDP growth rate of 0.01% for the ten-year period. Professor George maintains that EU 

Commission’s estimates on GDP growth rate are "trivial, and the [EU Commission] knows it". 

21 

There is also uncertainty about the impact of TTIP on third party countries, especially 

Low Income Countries. A report by CARIS (University of Sussex for the Department for 

International Development) suggests that “the reciprocal removal of the [most favored 

nation] tariffs in transatlantic trade could entail Low Income Countries lose market share to 

the TTIP partners as a result of the fall in tariffs and other barriers." 22 

 

iv. The lack of transparency 

                                                 
20

 according to the French minister of foreign trade, Nicole Bricq 
 
21

 https://www.opendemocracy.net/ourkingdom/clive-george/whats-really-driving-eu-us-trade-deal 
22

http://tradesift.com/Reports/Potential%20Effects%20of%20the%20Proposed%20Transatlantic%20Trade%20
and%20Investment%20Partnership%20on%20Selected%20Developing%20Countries_DFID_Final%20Report_Ju
ly2013.pdf 

http://tradesift.com/Reports/Potential%20Effects%20of%20the%20Proposed%20Transatlantic%20Trade%20and%20Investment%20Partnership%20on%20Selected%20Developing%20Countries_DFID_Final%20Report_July2013.pdf
http://www.euractiv.com/eu-elections-2014/french-senators-violently-attack-news-532705
https://www.opendemocracy.net/ourkingdom/clive-george/whats-really-driving-eu-us-trade-deal
http://tradesift.com/Reports/Potential%20Effects%20of%20the%20Proposed%20Transatlantic%20Trade%20and%20Investment%20Partnership%20on%20Selected%20Developing%20Countries_DFID_Final%20Report_July2013.pdf
http://tradesift.com/Reports/Potential%20Effects%20of%20the%20Proposed%20Transatlantic%20Trade%20and%20Investment%20Partnership%20on%20Selected%20Developing%20Countries_DFID_Final%20Report_July2013.pdf
http://tradesift.com/Reports/Potential%20Effects%20of%20the%20Proposed%20Transatlantic%20Trade%20and%20Investment%20Partnership%20on%20Selected%20Developing%20Countries_DFID_Final%20Report_July2013.pdf


7 

 

 

Whilst at the beginning of the negotiations the talks were kept secret, after a proposed 

draft was leaked in March 2014 23, both parties to the agreement committed to grant more 

access to negotiation texts. What worried many citizens the most about the leaked draft, 

was the Annex on "Investors-state dispute settlement", proposed to allow corporations to 

bring actions against governments for breach of their rights. However, despite the efforts to 

make more information on the negotiations available, some claim that transparency is still a 

mirage. 

 

i. TTIP secrecy indicators in the EU Commission’s practice 

 

Back in November 2014, the European Commission adopted a communication 24 

ensuring to the general public accurate and full information of the EU’s intentions in the 

negotiations. Commission President Jean-Claude Juncker said, "We could do the best 

possible work but it will be worth nothing if we do not earn the support and trust of the 

citizens we are working for. So let us be more transparent, because in fact we have nothing 

to hide. Let us show that this time it really is different and that together we are able to 

really change and renew Europe” and Trade Commissioner Cecilia Malmström added, "We 

want to consult even more extensively on TTIP and be even more transparent, so we can 

show clearly what the negotiations are about and demystify them. We'll use this as a basis 

to engage further with stakeholders and the public." Since then, the Commission has 

                                                 
23

 http://keionline.org/sites/default/files/eu-kommission-position-in-den.pdf 
 
24

 http://ec.europa.eu/news/2014/docs/c_2014_9052_en.pdf 

https://en.wikipedia.org/wiki/Investor-state_dispute_settlement
http://keionline.org/sites/default/files/eu-kommission-position-in-den.pdf
http://ec.europa.eu/news/2014/docs/c_2014_9052_en.pdf
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published dozens of TTIP-related papers and the business lobby groups described the TTIP 

negotiations as “the most transparent trade negotiations in history.” 25  

However, the Corporate Europe Observatory claims that TTIP talks are still not truly 

transparent. 26 Firstly, Trade Commissioner Malmström stated that there is “no intention to 

publish any US documents or common negotiating documents without the explicit 

agreement of the US.” and the US have explicitly asked for the EU not to release those 

documents. Therefore, the consolidated negotiation text, that is the crux of TTIP, will 

remain hidden and the consequence, in the opinion of the US-based NGO “Knowledge 

Ecology”, will be that “without the text being publicly made available, it is almost impossible 

to provide appropriate feedback for the very proposals that will affect the general public the 

most.” 

Moreover, Cecilia Malmström stated that the EU position on some sensitive TTIP 

issues considered the “essence of the confidential part of the negotiations” (like the 

sourcing of products and services by states and local governments or the protection of the 

public health system) will remain secret.27 Even member states’ access to TTIP texts is 

limited: their officials can access to these documents only in confidential reading rooms 

located in US embassies during two designated days each week, by appointment only. Then, 

“appointments will be limited to two hours” and visitors “will be monitored by U.S. embassy 

personnel” in the room. They will sign “the obligation not to disclose the contents of 

documents and will only “be allowed to bring a pen or pencil and paper with them to take 

                                                 
25

 http://arc.trade/en/article/ttip-setting-precedents-transparency 
26

 http://corporateeurope.org/international-trade/2015/05/ttip-talks-despite-pr-still-under-cloak-secrecy 
27

 In the communication on TTIP and transparency, Trade Commissioner Malmström stated that “the EU 
market opening offers on tariffs, services, investment and procurement should not, in principle, be made 
public either, as they are the essence of the confidential part of negotiations.”  

http://arc.trade/en/article/ttip-setting-precedents-transparency
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limited notes.” 28 Even access to the most important TTIP texts by the members of the 

European Parliament is limited and US input papers into the TTIP process cannot be 

accessed by the EU Parliament at all.29 

 A final secrecy indicator is also the fact that neither the EU’s chief negotiator for TTIP 

nor the other 36 officials leading on the different areas of the talks are covered by any lobby 

disclosure rules (obliging them to publish the lists of their meetings with lobbyists). For this 

reason, the European Ombudsman has asked the Commission to consider extending the 

lobby transparency obligations (that now exist for Commissioner Malmström, her Cabinet 

and the trade department’s Director General) to negotiators.30 However, the Commission 

answered that it “does not consider for the time being any further extension” of the 

obligations. 31  

 

ii. The US Trade Representative’s practice 

 

The US counterpart in the negotiations does not seem to act in a more transparent way, 

compared to the European Commission. On October 22, 2015, more than 75 labor, 

environmental, consumer, transparency, agriculture, and other U.S. groups and 

academics sent a letter to U.S. Trade Representative Michael Froman asking him to increase 

transparency in the TTIP negotiations. 32 The letter notes that because the European 

                                                 
28

 According to US guidelines, sent to the EU in December 2014 
29

 “Prior to the visit I had to receive training on confidentiality procedures by Parliament’s classified 
information unit. I was warned that Commission officials had even been sentenced to prison for 
breaching confidentiality. I suppose that was needed for a chilling effect.” (MEP Heidi Hautala after 
her first visit to the reading room) 
30

 http://www.ombudsman.europa.eu/en/cases/decision.faces/en/58668/html.bookmark 
 
31

 http://www.ombudsman.europa.eu/en/cases/correspondence.faces/en/59343/html.bookmark 
32

http://www.aflcio.org/content/download/163509/4001644/file/Group+transparency+letter+to+Froman+Fin
al+10-22-15.pdf 

http://www.aflcio.org/content/download/163509/4001644/file/Group+transparency+letter+to+Froman+Final+10-22-15.pdf
http://www.citizen.org/tafta
http://ttip2015.eu/blog-detail/blog/TTIP%20ECJ%20Transparency.html
http://ttip2015.eu/blog-detail/blog/TTIP%20ECJ%20Transparency.html
http://www.ombudsman.europa.eu/en/cases/decision.faces/en/58668/html.bookmark
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Commission has published the "actual language and binding commitments" it has proposed 

for TTIP, “there is no reason why the U.S. cannot immediately release its own textual 

proposals as well”. Indeed, it continues: “this significant change from present practice would 

be a major step toward the release of composite draft texts after each round. It would also 

help produce trade negotiations guided by the principles of democracy, transparency, and 

political accountability.” 

Experts and civil society have pointed out that the U.S. Trade Representative should 

follow the Commission's lead because “this secrecy is not only inconsistent with democratic 

principles, it has been devastating for America’s communities.” In the letter it is also 

recalled to the USTR that “past expansive trade agreements negotiated in this manner have 

weakened “Buy American” laws, suppressed wages, undermined environmental 

protections, expanded the power of global corporations at the expense of small businesses 

and farms, and put a variety of consumer protections and other public interest measures at 

risk.” 

 

III. THE ISDS 

 

a. The clause on ISDS 

 

One of the most controversial element of TTIP, as already mentioned, is the 

“investor-state dispute settlement” clause (or ISDS). The debate about whether the ISDS 

system should be included in TTIP is ongoing. The turning point happened when, after the 

draft text was leaked, the European Commission launched a public consultation. On July 8, 

2015, the European Parliament has called for a mechanism which would be "subject to 

http://trade.ec.europa.eu/doclib/press/index.cfm?id=1230
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democratic principles and scrutiny" and where cases would be dealt with by "publicly 

appointed, independent professional judges in public hearings.” 33 

 

b. ISDS development 

 

ISDS clauses are common in trade agreements. Originally, they were conceived to 

enable investors who invested in developing countries with a record of government 

instability and, in some cases, a history of expropriation of foreign-owned national 

resources, to obtain compensation whenever such circumstances happened. ISDS first 

appeared in a bilateral trade agreement between Germany and Pakistan in 1959. Now ISDS 

clauses are included in most of the major trade agreements, even those agreed between 

developed countries, which have well-established property protections under their national 

constitutions (the 1994 North American Free Trade Agreement between the US, Canada and 

Mexico and the 1993 Hong Kong-Australia Investment Protection Agreement include them). 

34 

Historically, under customary international law a state could intervene in diplomatic 

protection of one of its nationals to vindicate injury caused to him by the host state. Actions 

of the state of the national usually consisted in coercive means, 

as retorsion and/or reprisals. In addition to diplomatic protection, states could establish 

                                                 
33

 https://www.theparliamentmagazine.eu/articles/news/ttip-eu-parliament-vote-paves-way-new-isds 
 
34

 William S. Dodge, Investor-State Dispute Settlement Between Developed Countries: Reflections on the 
Australia-United States Free Trade Agreement, 39 Vand. J. Transnat'l L. 1 (2006).  
Available at: http://repository.uchastings.edu/faculty_scholarship/120 

https://en.wikipedia.org/wiki/Customary_international_law
https://en.wikipedia.org/wiki/Retorsion
https://en.wikipedia.org/wiki/Reprisals
https://en.wikipedia.org/wiki/Diplomatic_protection
https://www.theparliamentmagazine.eu/articles/news/ttip-eu-parliament-vote-paves-way-new-isds
http://repository.uchastings.edu/faculty_scholarship/120
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"state-state-dispute-settlement", ad hoc commissions and arbitral tribunals to adjudicate 

claims involving treatment of foreign nationals and their property by the Host State.35  

Currently, the legal protection of Foreign Direct Investment under public 

international law is guaranteed by more than 2750 bilateral investment treaties (BITs) and 

Multilateral Investment Treaties. The majority of these legal instruments provides foreign 

investors with access to ISDS for redress against the host states for breaches of their rights. 

The overall number of known cases reached over 500 in 2012 and, of these, 42% were 

decided in favor of the host state and approximately 31% in favor of the investor. 

Approximately 27% of the cases were settled. 36 

An example of Investor-State provision is contained in Chapter 11 of NAFTA and 

allows investors of one NAFTA party (Canada, United States or Mexico) to bring claims 

directly against the government of another NAFTA party before an international arbitral 

tribunal.37 Investors are not required to exhaust local remedies before filing Chapter 11 

claims (art. 1121). This provision has been object of many criticisms, even if proponents of 

ISDS defend it pointing out that the modern economy need speedy dispute resolution 

through ISDS and adding several instances of local remedies would only defeat it. 38  

 

c. Democracy under threat 

 

                                                 
35

 Notable examples of this practice are the Jay Treaty commissions, the Iran–United States Claims 
Tribunal and the American-Mexican Claims Commission (Newcombe, Andrew Paul; Paradell, Lluís (2009). Law 
and practice of investment treaties : standards of treatment. Austin [Tex.]: Wolters Kluwer Law & Business) 
36

 http://unctad.org/en/PublicationsLibrary/webdiaepcb2013d3_en.pdf 
 
37

 https://www.nafta-sec-alena.org/Home/Legal-Texts/North-American-Free-Trade-Agreement 
38

 http://www.uchastings.edu/academics/faculty/archived-faculty/dodge/publications/docs/ausfta.pdf 

https://en.wikipedia.org/wiki/Arbitral_tribunal
https://en.wikipedia.org/wiki/Foreign_Direct_Investment
https://en.wikipedia.org/wiki/Public_international_law
https://en.wikipedia.org/wiki/Public_international_law
https://en.wikipedia.org/wiki/Bilateral_Investment_Treaty
https://en.wikipedia.org/wiki/Arbitral_tribunal
https://en.wikipedia.org/wiki/Arbitral_tribunal
https://en.wikipedia.org/wiki/Jay_Treaty
https://en.wikipedia.org/wiki/Iran%E2%80%93United_States_Claims_Tribunal
https://en.wikipedia.org/wiki/Iran%E2%80%93United_States_Claims_Tribunal
https://en.wikipedia.org/wiki/American-Mexican_Claims_Commission
http://unctad.org/en/PublicationsLibrary/webdiaepcb2013d3_en.pdf
https://www.nafta-sec-alena.org/Home/Legal-Texts/North-American-Free-Trade-Agreement
http://www.uchastings.edu/academics/faculty/archived-faculty/dodge/publications/docs/ausfta.pdf
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In December 2013, Martti Koskenniemi39 warned that the planned foreign investor 

protection scheme within TTIP, similar to World Bank Group's ICSID, would endanger the 

sovereignty of the signatory states by allowing a small circle of legal experts, sitting in a 

foreign court of arbitration, to interpret and void the signatory states' legislation. 

In the ISDS system, only foreign investors can sue states under investment treaties, 

because states are the parties to the treaty, and only states can be held liable to pay 

damages for breach of the treaty. On the other hand, because investors are not parties to 

the treaty and therefore cannot be in breach of it, states have no corresponding right to 

bring an original claim against a foreign investor under the same investment treaties. Thus, 

a decision in favor of the State means that the state shall not pay compensation to the 

investor, but, at the same time, it is not entitled to receive any compensation from the 

investor (although costs can be awarded against the investor).  

For this reason, many consider ISDS anti-democratic 40, even if it is more and more 

common in the settlement of investment disputes. “There are several reasons for the sharp 

rise in contentious arbitrations”, says Lori Wallach of “Public Citizen”, “companies have 

learnt how to exploit ISDS clauses, even going as far as buying firms in jurisdictions where 

they apply simply to gain access to them. Arbitrators are paid $600-700 an hour, giving them 

little incentive to dismiss cases out of hand; the secretive nature of the arbitration process 

and the lack of any requirement to consider precedent allows plenty of scope for creative 

adjudications.” 

Furthermore, many academics have begun to question whether ISDS really increases 

foreign investment and some, like Terra Lawson-Remer (an economist at the Brookings 

Institution), point out that foreign investors can protect themselves against governmental 
                                                 
39

 Professor of International Law at the University of Helsinki 
40

 http://rosalux.gr/sites/default/files/publications/ttip_web.pdf 

https://en.wikipedia.org/wiki/Martti_Koskenniemi
https://en.wikipedia.org/wiki/World_Bank_Group
https://en.wikipedia.org/wiki/University_of_Helsinki


14 

 

abuse by purchasing political-risk insurance. For instance, Brazil continues to receive lots of 

foreign investment, despite its long-standing refusal to sign any treaty with an ISDS 

mechanism and other countries are beginning to follow Brazil’s example (like South Africa 

and India). As a consequence of this diffuse discontent, recent treaties try to use far more 

precise definitions of expropriation and other possible improvements include requiring firms 

to exhaust domestic legal remedies before beginning an arbitration and making the arbitral 

process more transparent. 

However, America does not show any interest in moving away from the current 

practice and TTIP is an example of such an attitude. Jeffrey Schott of the Peterson Institute 

believes that America’s insistence on an arbitration clause in its agreement with the EU does 

not result from any concern about the strength of property rights in Europe, but it is a 

marker for future negotiations for a bilateral trade deal with China. “America wants to set a 

precedent for China by creating a world-class template for trade agreements,” he says.41 

ISDS is considered by many to be a threat on democracy because of its impact on the 

capacity of governments to implement reforms, laws and policy programs related 

to perfectly legitimate public concerns, such as health and environmental protection, labor 

rights or human rights. 42 Opponents also argue that the typical safeguards of judicial 

independence do not bind this kind of arbitrations. Trade lawyers, who are not accountable 

to the public or required to take into account broader constitutional and international law 

human rights norms, often carry out such arbitrations in secret.43  

                                                 
41
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On the other hand, those who defend ISDS point out that, without confidentiality, a 

constructive, de-politicized and fact-oriented atmosphere of dispute resolution would not 

be possible and that the more recent trend allows for more openness and transparency.44 

However, other parties who have an interest in the dispute (other than the investor and the 

government) have still no standing in the adjudicative process. 

 

d. Critical cases 

 

i. Vattenfall v. German government 

 

After the late 1990s, when ISDS claims by investors exploded, ISDS came under 

greater public attention and criticism. The Vattenfall claims45 in the late 2000s are an 

example. This claim is still in arbitration and it is just one of a growing number of such cases. 

Following the Fukushima disaster in Japan in 2011, the German government decided 

to shut down its nuclear power industry. Soon after, Vattenfall, a Swedish utility that 

operates two nuclear plants in Germany, brought the German government to international 

arbitration (ICSID) and demanded a compensation of €3.7 billion ($4.7 billion), under the 

ISDS clause of a treaty on energy investments. 

Vattenfall‘s lawsuit before an investment tribunal raises fundamental questions 

about international investment law. A dispute before an international Investment 

arbitration tribunal is assessed according to principles that differ significantly from those 

applied under German law. Indeed, while the public interest is a guiding principle in the 

                                                 
44

 Under Art. 29 of the U.S. Model-BIT of 2004, all documents pertaining to ISDS have to be made public 
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45
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German Basic Law and is often subjected to an extensive interpretation, investment 

protection agreements first and foremost take into consideration the rights of investors. The 

energy company Vattenfall can not only revert to the national courts to challenge the 

nuclear phase-out, but can, as a foreign investor, also make use of the international 

protections of the Energy Charter Treaty to argue its case.46 

Another problem raised by Vattenfall’s critics is the fact that, while the judges of the 

Federal Constitutional Court are elected equally by the Bundestag and the Federal Council 

(Bundesrat) for a twelve-year term (in order to ensure their personal and judicial 

independence), the investment arbitration lacks of similar institutional safeguards to 

guarantee the judicial independence. Arbitrators can turn litigation into a very lucrative 

business and conflicts of interest may occur if they simultaneously act as counsel for 

litigants in similar investment protection disputes.  

For all these reasons, a big debate is still taking place on the issue. Many argue that 

private arbitrators shall not be given the power to give a final and binding ruling on public 

interest concerns and decide on compensation payments (placing a potentially heavy 

burden on the Federal Budget) for legislative, executive and judicial measures taken by a 

state. The question is how this preferential treatment of foreign investors, including the 

resulting costs and the possible chilling effects on environmental policy, can be justified. 

 

ii. Ethyl Corp. v. Government of Canada 

 

                                                 
46

 https://www.tni.org/files/download/vattenfall-icsid-case_oct2013.pdf 
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Like Vattenfall, Ethyl Corp. v. Government of Canada47 demonstrates how trade 

agreements can put in jeopardy national regulations. The case was about Ethyl 

Corporation's $251 million lawsuit against a new Canadian environmental law.  

In April 1997, the Canadian Parliament banned the import and interprovincial 

transport of the gasoline additive MMT, being the legislators concerned that the manganese 

in MMT emissions poses a significant public health risk. At that time, Ethyl was the product's 

only manufacturer and it filed a lawsuit against the Canadian government under NAFTA. 

Ethyl claimed that the Canadian ban on MMT violated various provisions of NAFTA and 

asked for $251 million for the losses it suffered because of the expropriation of its MMT 

production plant and because of the damages to its good reputation.  

Ethyl is a Virginia Corporation with a subsidiary in Canada. The Environmental 

Defense Fund reports that the additive is used only in Canada, because the U.S. EPA has 

banned its use. Canadian legislators could not ban the use of MMT under Canadian 

Environmental Protection Act (CEPA) provisions. Therefore, they chose to ban MMT's import 

and transport. 

Ethyl’s lawsuit was possible under ISDS provision of NAFTA, granting corporations 

"private legal standing”. It was the third and largest lawsuit under NAFTA's investor-to-state 

dispute mechanism. According to an official at the International Centre for the Settlement 

of Investment Disputes, the amount of $251 million asked by Ethyl was higher than any 

amount requested in an ICSID investor-to-state proceeding.48 

The Ethyl suit raised the same crucial issues as Vattenfall, coming to envision that 

under NAFTA and similar agreements a government would have to compensate investors 

when it issues regulations on public health or environmental protection. Under ISDS, claims 
                                                 
47

 http://www.italaw.com/cases/409 
48

 ICSID staff, personal communication 4/22/97 
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like Ethyl's would proliferate, the costs to governments could be burdensome and there is 

the risk that multiple investors can consolidate their suits, multiplying the government’s 

liability. 

Furthermore, Ethyl showed that corporations can use the threat of such suits to 

intervene in the democratic decision-making process and alter the outcome of legislative 

debate. Indeed, the Virginia Corporation submitted an intent to file suit six months before 

the Canadian Parliament passed the ban on MMT. Ethyl claimed that the use of legal threats 

to influence legislative debate was necessary because public criticism of MMT damaged the 

company's reputation.49 

The Ethyl case suggests that critics of IDSD may have been correct in arguing that this 

clause could pose a threat to national sovereignty, by restricting the ability of democratically 

elected governments to legislate on such matters as public health and safety and 

environmental protection. An Ethyl's attorney argued: "[T]he potential for lawsuits under 

this [investor-to state dispute resolution] process is far-reaching since it could be used by 

more than 350 million individuals and corporations throughout the NAFTA countries." 50 

 

iii. Philip Morris Asia Limited v. Australia 

 

Another crucial pending case was brought by Philip Morris Asia (PMA)51 challenging 

the Australia's plain packaging legislation under the 1993 Hong Kong Bilateral Investment 

Treaty.52  

                                                 
49

 Ethyl Corp. 1998 10-K Report to the US Securities and Exchange Commission 
50

 "It's worthwhile questioning motives on the need for MMT", The Montreal Gazette, February 21, 1997 
51

 http://www.italaw.com/cases/851 
52
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On one side, PMA has claimed that the plain packaging legislation expropriates its 

intellectual property, and that it has not received a fair and equitable treatment. Because of 

this PMA is seeking a compensation for loss suffered through compliance with the 

legislation.53 On the other side, the Australian Government is argues that: “The plain 

packaging legislation forms part of a comprehensive government strategy to reduce 

smoking rates in Australia. This strategy is designed to address one of the leading causes of 

preventable death and disease in Australia, which kills around 15,000 Australians each year, 

causes chronic disease for many others and is a significant burden both on productivity and 

on Australia's health care system. The implementation of these measures is a legitimate 

exercise of the Australian Government's regulatory powers to protect the health of its 

citizens.”  

At Philip Morris’s request, the ongoing proceedings will not have public hearings and 

the public release of most documents will be left up to the discretion of each party. While 

Australia had argued for open hearings and transparent filings, Philip Morris refused, 

arguing that even the release of documents after the conclusion of the arbitration “would 

be a time-consuming process with minimal gains for the public interest.”54 

Regardless of the final outcome in this case, already the investor-state system has 

had a chilling effect on tobacco control policies. In February 2013, New Zealand’s Ministry of 

Health announced that even if the government was planning to introduce a plain packaging 

legislation 55, it would wait until Philip Morris v. Australia is resolved. Furthermore, in 1994 
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R.J. Reynolds Tobacco Company threatened to bring a claim under NAFTA’s investment 

chapter against Canada’s proposed “plain packaging” legislation, which would have required 

that all cigarettes be sold in standardized packaging without logos or trademarks. The firm 

argued that plain packaging would constitute an illegal expropriation of a legally protected 

trademark, requiring Canada to pay hundreds of millions of dollars in compensation. 

 

iv. Lone Pine v. the Government of Canada 

 

Lone Pine v. Canada56 is another lawsuit that shows the main arguments brought by 

those who oppose ISDS. Lone Pine Resources Inc., an American company, sued the Canadian 

government for more than $250 million.  

In June 2011, the Quebec government passed Bill 1857, forbidding drilling and 

fracturing in the bed of the St. Lawrence River, where one of the claims of Lone Pine was 

situated. This company sued Canada under Chapter 11 of NAFTA claiming that the Quebec 

government's expropriation of a natural gas exploration permit for deposits beneath the St. 

Lawrence River was "arbitrary, capricious and illegal." "What we are asking for is some level 

of restitution for losses we have incurred and what we could have potentially received if we 

were allowed to develop those leases," said the company.  

Stuart Trew, a trade campaigner with the Council of Canadians in Ottawa, says that 

Canadians should expect more lawsuits like Lone Pine’s if it completes trade deals with the 

European Union and in the Trans-Pacific Partnership, since both are likely to include investor 

protection provisions similar to the one found in NAFTA.58 "These investment protections 

                                                 
56
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are going to be built into these mega-trade deals and this Lone Pine case has become kind 

of the poster child for what's wrong with giving corporations the right to sue governments 

when they don't like certain policies," he said. "We have no confidence the government is 

going to be able to limit cases brought by European countries, In fact, (the Canada-EU trade 

deal) could lead to more cases than have happened under NAFTA." Trew said such cases are 

used as a threat to governments that want to regulate in areas of the environment and 

public safety and that is "entirely intentional." 

 

IV. THE ACTIVISM AND THE PUBLIC CONSULTATION IN EUROPE 

 

a. Stop TTIP: the self-organized European citizens’ initiative against TTIP and CETA 

 

“Stop TTIP” is an alliance of more than 500 European organizations running 

campaigns and actions against TTIP and CETA.59 On July 15, 2014, Stop TTIP applied for 

registration of its ECI (European Citizen’s Initiative, a legal instrument that can be used to 

challenge the European Commission to deal with a subject and to make legislative changes) 

with the European Commission. However, the European Commission rejected the 

registration of the ECI Stop TTIP. Despite that, stop TTIP carried out its European Citizens’ 

Initiative without permission from Brussels and called this a “self-organised European 

Citizens’ Initiative”.60 

As such, Stop TTIP collected signatures against TTIP and CETA between October 2014 

and October 2015. During this one year, 3,284,289 European citizens signed the ECI, 
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reaching the country quorum61 in 23 Member States. The results62 of this initiative showed 

that the European States that are opposing the most to the Transatlantic Partnership63 are 

Germany, Austria, Great Britain and France. 

 

b. The achievements in CETA and EU Singapore FTA 

 

In 2014 the EU concluded the negotiations of other two free trade agreements that 

include investment protection and ISDS, with Canada (CETA)64 and Singapore (EU Singapore 

FTA)65. Even if these agreements include the ISDS mechanism, they introduce reforms that 

the Commission has discussed with the European Parliament, the Member States and the 

stakeholders. CETA and the EU Singapore FTA both include innovative rules for the 

protection of the right to regulate, adopting an approach different from the one 

traditionally followed by Member States in their BITs. The reference to the right to regulate 

is included in the preamble and it already gives a very important interpretative guidance 

The Preamble of CETA, for instance, affirms that the EU and Canada preserve their 

right to regulate and to achieve legitimate policy objectives, such as public health, safety, 

environment, public morals and the promotion and protection of cultural diversity. 

Moreover, both the agreements prevent practices by investors such as "forum shopping", 

that is trying to pick the most suitable agreement to bring an ISDS claim. The making of an 

investment or business re-organization for the purpose of bringing a case (that is what Philip 

                                                 
61

 The country quorum is a minimum amount of signatures which has to be gathered in at least seven EU 
Member States for a successful ECI. 
62

 https://stop-ttip.org/the-eci-result-in-numbers/ 
 
63

 As a proportion of the country quorum 
64

 http://eu-secretdeals.info/ceta/ 
65

 http://trade.ec.europa.eu/doclib/press/index.cfm?id=961 
 

https://stop-ttip.org/the-eci-result-in-numbers/
http://eu-secretdeals.info/ceta/
http://trade.ec.europa.eu/doclib/press/index.cfm?id=961


23 

 

Morris did to bring its case against Australia) is explicitly prohibited in CETA. No other ISDS 

agreement contains such a provision.  

Both CETA and EU Singapore FTA have introduced full, mandatory transparency of 

the arbitration process. CETA, for instance, incorporates the UNCITRAL rules on 

transparency. All documents of the arbitral proceedings will be made publicly available and 

all hearings will be open to the public. 

For the first time, a code of conduct for arbitrators was included. CETA sets out rules 

to ensure the full impartiality of arbitrators, for instance by requiring full disclosure of any 

situation which could give rise to conflicts of interest, like a previous work or links to law 

firms. In addition, investors who bring a case and lose, now have to pay for all the costs of 

the legal proceedings. CETA introduced for the first time ever a "loser pays principle". 

Contrary to what happens at present where even if a government successfully defends 

itself, it often has to bear its litigation costs, thanks to this reform, the investor will pay the 

litigation costs of the state he has challenged.  

Furthermore, under the new two trade agreements, the ultimate control over the 

interpretation of the rules will be exercised by governments, not arbitrators. Indeed, the 

contracting party can issue interpretations on the provisions and these interpretations will 

bind on the ISDS Tribunals. Moreover, these binding interpretations can also be made with 

respect to on-going ISDS cases.  

 

c. The proposal for a new transparent system 

 

Despite the achievements reached in CETA and in the EU Singapore Free Trade 

Agreement, the extent of the Transatlantic Trade and Investment Partnership’s (TTIP) 
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unpopularity across Europe was exposed as the European Commission published the 

results of its largest public consultation in history. Indeed, between March and July 2014, 

the European Commission conducted a public online consultation which focused on the 

investment protection under the controversial trade deal66.  

On January 13, 2015, the European Commission published its analysis of the almost 

150,000 replies67 and it was clear that the respondents to the consultation strongly opposed 

ISDS. The public consultation took the Comprehensive Economic and Trade Agreement 

(CETA) text as a reference and it made 97% of the respondents oppose ISDS in TTIP. “The 

consultation clearly shows that there is a huge skepticism against the ISDS instrument”, said 

Cecilia Malmström in a comment. 

On September 16, 2015, the EU Commission approved its proposal68 (based on a 

proposal of the French Minister of Foreign Trade, Matthias Fekl, submitted to the European 

Commission in July 2015) for a new transparent system for the resolution of disputes 

between investors and states: the Investment Court System. 69 This new proposal is now 

negotiated with the U.S. 

The EU Trade Commissioner, expressing her support for this permanent court to 

replace the ISDS procedure, described the characteristics of the new system. “My 

assessment of the traditional ISDS system has been clear - it is not fit for purpose in the 21st 

century”, she said. “I want the rule of law, not the rule of lawyers. I want to ensure fair 

treatment for EU investors abroad, but not at the expense of governments' right to regulate. 

Our new approach ensures that a state can never be forced to change legislation, only to 
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pay fair compensation in cases where the investor is deemed to have been treated unfairly 

(suffered discrimination or expropriation, for example). Our new approach also makes 

arbitral tribunals operate more like traditional courts, with a clear code of conduct for 

arbitrators. It furthermore guarantees access to an appeal system. And, as a medium term 

goal, it sets out to work towards the establishment of a permanent multilateral investment 

court.” 

The complex and comprehensive proposal70 is based on a system that consists of a 

Tribunal of First Instance (“Investment Tribunal”) and an Appeal Tribunal. On one hand, the 

Investment Tribunal shall consist of fifteen publically appointed judges (five from the 

European Union, five from the United States and five from third countries) and any given 

case will be decided by a three-member panel with one judge being an EU national, one 

being a US national and one coming from a third country. On the other hand, the Appeal 

Tribunal shall consist of six members (again proportionately coming from the EU, the US and 

third countries) and any appeal case shall be decided within 270 days, at most. Proceedings 

shall be extremely transparent and the UNCITRAL Transparency Rules71 have to be followed, 

in order to make all submissions available on-line and hearings open to the public. 

The applicable substantive law shall now be stated in a new “Investment Protection” 

section of TTIP. Therein, well-known investment protection principles, such as the “fair and 

equal treatment” or the “expropriation”, are defined in detail. The aim is to provide a 

benchmark and standard for future decisions which is sounder than the case-by-case 

approach pursued today. Lastly, it is clarified that nothing limits a state’s right to regulate 

via statutes or ordinances within its territory to achieve legitimate policy objectives such as 

environmental or consumer protection. 
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d. Opinions on the new Investment Court System 

 

On September 16, 2015, Trade Commissioner Cecilia Malmström showed all her 

enthusiasm about the proposal for this new investment court. “Today, we're delivering on 

our promise – to propose a new, modernized system of investment courts, subject to 

democratic principles and public scrutiny," she said. "What has clearly come out of the 

debate is that the old, traditional form of dispute resolution suffers from a fundamental lack 

of trust. However, EU investors are the most frequent users of the existing model, which 

individual EU countries have developed over time. This means that Europe must take the 

responsibility to reform and modernize it. We must take the global lead on the path to 

reform." She added: "We want to establish a new system built around the elements that 

make citizens trust domestic or international courts.” 

However, the US reaction to the EU Commission new proposal was not an 

encouraging one. On October 28, 2015, U.S. Trade Representative Michael Froman said: 

“The United States is wary of a European Union proposal for a new court system to settle 

investment disputes as part of the world's biggest free-trade agreement.” He then added: 

"Because of the high standards and safeguards in our agreements, there have been very few 

cases against the U.S., and to date, the government has never lost." However, despite his 

doubts on a new court system with an appeal tribunal, he assures that there is any reason 

TTIP cannot be concluded by the end of 2016. 72 

 

V. US DEFENSE OF ISDS 
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The Obama administration has been very intense on ISDS, insisting that the 

jurisdiction of U.S. and European courts should be subordinated to ISDS courts.  Last May, 

after Congress’ approval of a trade promotion authority bill that allows Obama to submit 

trade agreements to Congress for straight up-or-down votes without any amendments. This 

“fast-track” trade authority made the Office of the U.S. Trade Representative efficient in 

conducting the Obama’s foreign economic policy. Michael Froman vowed to complete the 

TTIP in the remaining months of President Barack Obama’s term.73 However, Dan Ikenson 

(the libertarian Cato Institute’s director of trade policy studies) seems skeptic about the 

actual possibility of completing TTIP in such a short term.  “Getting TPP on this 

administration’s watch is probably the best that they can hope for,” he said, “TTIP — I just 

think no way.”  

However, the Obama administration’s defense of ISDS do not always meet 

everyone’s support.  Harold Meyerson wrote in an article for the Washington Post, in 

October 2014, that “it threatens to undermine some of the president’s landmark 

achievements in curbing pollution and fighting global warming, not to mention his 

commitment to a single standard of justice.” 74 

Elizabeth Warren75 calls ISDS the “clause everyone should oppose.” Obama reacted 

by saying that Warren’s arguments “don’t stand the test of fact and scrutiny.” Obama says 

that developing countries often want ISDS system, because their political and judicial system 

is so corrupted or unstable that, otherwise, they would not attract foreign investors. The 
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Center for Strategic and International Studies notes that the highest number of ISDS claims 

happen in Argentina and Venezuela, because of their weak legal systems. 76 Gary Clyde 

Hufbauer77 affirms, “It’s not that the US is stuffing ISDS down these countries’ throats,” but 

“these governments want it.” 

The White House notes that ISDS is nowadays the rule in trade agreements, 

considering that “over the last 50 years, 180 countries have entered into more than 3,000 

agreements” where there is a form of investor-state dispute settlement. 78 However, 

Celeste Drake of the AFL-CIO points out that the ISDS system is intended to protect a class, 

that of multinationals, which does not need such a protection. She claims that there is no 

evidence that “international investors are an oppressed class that deserve their own, private 

legal system that’s totally divorced by national courts, that gives them rights totally distinct 

from domestic courts.” 

Actually, the risk is that the same system that was conceived to protect foreign 

corporations from the predations of local governments can become the means through 

which foreign corporations can prey on local governments. Corporations may use ISDS as a 

way to achieve through trade agreements what they cannot obtain at the ballot box.79 

Moreover, Drake claims that ISDS can also give multinationals advantages over domestic 

firms. "If court systems are unreliable and corrupt, you need to fix that for everyone," says 
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Drake. "If global companies get to deal with their own courts, then you’ve set up a two-tier 

system, because the local guy across the street from you is stuck pressing his claims in the 

corrupt court system."  

The Obama administration does not deny that ISDS suits have been used to attack 

reasonable laws and regulations, but they think they have reworked the process to protect 

against abuses. More recent trade agreements now provide that "the investor has the 

burden of proving all elements of its claims," and puts him on the hook for legal fees if his 

case is found to be frivolous. In TPP, for instance, there are limits to the kinds of claims 

companies can make.  

Although Bernie Sanders claimed 80 that in TPP corporations could sue over "an 

increase in the minimum wage or any other law that could hurt expected future profits," the 

text of the TPP makes clear that hurting expected profits is not sufficient cause for action.81 

Finally, despite supporters and detractors, facts show that ISDS has worked well with U.S. 

until now. Few ISDS cases have been brought against U.S., and none of them was ever won.  

 

VI. CONCLUSION 

 

In light of what I tried to prove in the previous sections of this paper, the choice of 

including an ISDS clause in the draft of TTIP could not avoid criticisms. The lawsuits brought 

by corporations against governments’ regulations, like Vattenfall v. Germany or Lone Pine v. 

Canada, increased the public concern about corporations’ interference in the democratic 

process. 
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However, the U.S. Government still defends the Investor-to-State Dispute system, 

claiming that an ISDS clause is necessary to protect companies who have been treated 

unfairly by foreign governments.82 Rather than allowing companies to bypass national laws, 

the mechanism provides protection for companies whose options within a national system 

have been unfairly limited. The main purpose of ISDS, then, is that of protecting investments 

in developing countries. 

Therefore, the question that should govern the negotiations of TTIP is whether this 

system is needed between the EU and the US. Both parties of the Transatlantic Trade and 

Investment Partnership are developed countries, where investors can easily accede to 

functioning internal courts to protect their main interests. Indeed, the EU and the US have 

highly predictable and well-functioning legal systems that do not need separate rules to 

protect companies. Widespread discrimination against foreign investors, beyond anecdotal 

stories of occasional government misconduct, are absent in both the U.S. and EU legal and 

political systems. 

Furthermore, the ISDS mechanism does not show any compliance with the general 

principles of international law. Most international courts only allow disputes between 

states. ISDS, in contrast, creates one-way rights: corporations can sue governments, but not 

vice versa. Moreover, it’s also unusually powerful for international law. Arbitrators can 

order governments to compensate the investor, who can then enforce arbitrators’ decisions 

with the full force of domestic courts.  

In consideration of the above, the alternative of a permanent tribunal for dispute 

settlement, similar to the one provided by WTO, appears to me more suitable. The new 
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approach83 will make arbitral tribunals operate more like traditional courts, with a clear 

code of conduct for arbitrators. This will allow the compliance of the proceedings with the 

due process principle, which is a fundamental right under the European Convention on 

Human Rights. Furthermore, a due process will be possible because the new clause 

guarantees access to an appeal system.  

As I tried to explain through this paper, the draft text responds to growing ethical 

and transparency concerns that have dominated public debate in recent years. The recently 

adopted UNCITRAL Transparency Rules would apply to investment disputes and add certain 

transparency obligations.  If adopted, the proposed investment court system would herald a 

new era in investor-State dispute settlement.  

However, we need to make sure that the current problems with the ISDS system are 

remedied in the final agreement and that the European and the US governments retain their 

right to regulate. The negotiations between the European Commission and the US 

Government will say what the solution will be soon, and that will provide us with a more 

solid ground to weigh the pros and cons of ISDS once more, this time based on a major 

crowd sourced consultation, hearing the voices of people from all over Europe. 
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