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INTRODUCTION

The rise in piracy in recent years has caused the international community to act 

cooperatively to stop it.  States from across the globe are contributing money, expertise, and 

military resources to prevent piracy. The efforts are being undertaken all over the world but 

especially off the coast of Somalia.  States have formed alliances to police the Gulf of Aden and 

capture the people who engage in piracy and other crimes on the high seas.   There have also 

been alliances formed with regards to the prosecution of these pirates.   Kenya has entered into 

agreements to prosecute the pirates captured by military forces from the United States, the 

United Kingdom and European Union member states.  

This paper will discuss the obligations of Kenya, as the prosecuting state and the States 

who are parties to the International Covenant on Civil and Political Rights (ICCPR); the 

Convention Against Torture, and Other Cruel, Inhuman, or Degrading Treatment or Punishment 

(CAT); and the Convention for the Protection of Human Rights and Fundamental Freedoms 

(ECHR).  The paper will also examine the human rights obligations of the European Union.  The 

provisions that are implicated by the capture, transfer and prosecution of captured pirates will be 

examined.  The intention of the paper is demonstrate that Kenya is not the appropriate place for 

prosecution and that other options should be explored.  The paper will be organized as follows: 

Part I: will provide information regarding the background of current situation; Part II will give a 

brief introduction to each of the treaties discussed and explain the applicability of the treaty as 

well as the competence of the treaty bodies to hear claims; Part III will discuss the obligations of 

Kenya; Part IV will address the obligations of the capturing states; Part V will discuss the 

European Union and Part VI will analyze policy concerns as well as other options for 

prosecution.
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PART I: BACKGROUND INFORMATION

Ninety percent of the world’s global trade occurs through maritime shipping.i The 

importance of shipping makes the security of vessels, cargo and crew a top priority. Since 1999 

the increase of piracy has threatened that security.ii  Piracy is a crime many considered to a thing 

of the past.  France, for example, removed piracy from its penal code.iii  Unfortunately, piracy 

has made a comeback.   Between April and June 2009 138 incidents of piracy and armed robbery 

were reported to the International Maritime Organization.iv  During this same period, 303 

crewmembers were held hostage and twenty-six vessels were hijacked.v  It is estimated that the 

losses due to piracy cost the maritime shipping industry between thirteen and fifteen billion 

dollars annually.vi  While piracy is prevalent in four main areas of the world: the Gulf of Aden 

off the coast of Somalia, the Gulf of Guinea off the coast of Nigeria, the Malacca Strait off the 

coasts of Indonesia and Malaysia, and the Indian Sea,vii this paper will focus on piracy off the 

coast of Somalia in the Gulf of Aden.

Who are Somali pirates? 

One of the first questions raised by the current situation is why the resurgence? The 

obvious answer is money.  Piracy has become an attractive way of life to many Somali mariners. 

The average payment of a single act of piracy is two million dollars.viii  After the money is split 

between the pirates, the result is a payday worth thousands.  This amount of money is irresistible 

to some, especially considering, due to widespread poverty, most families in Somalia live on less 

than one dollar a day.ix  The prevalence of violence and the impunity for that violence makes it 

easier to perpetrate violence than finding a job that will sustain a family.x  A type of glamour 

around piracy has begun to emerge in some ports, which only increases the appeal.xi  Pirates 

“wed the most beautiful girls; they are building big houses; they have new cars; new guns.”xii  
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Many of those who engage in piracy have done so in response to what is seen as illegal 

fishing and dumping in the area.xiii  Their belief is not without merit.  There are reports that show 

illegal fishing and dumping have hurt Somalia’s economy.xiv  One report estimated that Somali 

lost 100 million dollars to illegal fishing.xv  Pirates who are motivated by the behavior of 

outsiders consider their actions to be a form of protection against it.xvi  As a result, they believe 

they are entitled and justified in attaching international ships in Somali waters.xvii  The success of 

piracy combined with the absence of a Somali government willing or able to police and 

prosecute the offenders and the sheer amount of ocean to monitor, the Gulf of Aden is 1.1 

million square miles, helps the benefits of piracy far outweigh the potential risks.  

What is being done to stop piracy?

In response to numerous and increasingly bold attacks, the international community has 

begun to take action to prevent piracy and capture those responsible.   The Security Council (SC) 

passed a series of resolutions that address Somalia’s piracy problems.   SC Resolution 1816 

declared that for six months, states that were cooperating with Somalia’s Transitional Federal 

Government (TFG) could enter Somali territorial water to repress piracy and armed robbery at 

sea. The Resolution authorized the “use all necessary means” to repress piracy and armed 

robbery at sea in a manner that is consistent with international law.xviii  Resolution 1816 

encouraged states to cooperate in the investigation and prosecution of suspected pirates.xix 

Jurisdiction to prosecute is to be determined in a manner consistent with international law.xx  The 

application of Resolution 1816 was limited to the situation off the coast of Somalia and it is not 

to be interpreted as a basis for any future customary law.xxi  SC Resolution 1846 called for states 

and regional organizations to continue their efforts to combat piracy and extended the allowances 

made in Resolution 1816 to one year.xxii  Resolution 1846 also called upon states to implement 
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the provisions of the Suppression of Unlawful Acts Against the Safety of Maritime Navigation 

treaty (SUA).xxiii  SUA encourages states to establish crimes that occur on the seas but are not 

necessarily piracy.xxiv  On November 30, 2009 the SC unanimously adopted Resolution 1897, 

which renews all of the authorizations made in the previous anti-piracy resolutions for one 

year.xxv

The effect of the Security Council Resolutions was to fill in some of the gaps left by 

existing international law in this area.  The SC Resolutions refer to the UN Convention on the 

Law of the Sea (UNCLOS) as the applicable “legal framework.”xxvi  UNCLOS defines piracy as: 

“any illegal acts of violence or detention, or any act of depredation, committed for private ends 

by the crew or the passengers of a private ship...” on the high seas or against a ship outside the 

jurisdiction of any state.xxvii  This definition limits piracy to the high seas, which would restrict 

the ability of European and American ships to stop pirates that might be in territorial waters. 

The Security Council Resolution closes this gap by specifically allowing States pursuing pirates 

to enter Somali territorial water.xxviii  The definition of piracy is also limited in scope in terms of 

what acts constitute piracy.xxix  To allow the capture of criminals perpetrating acts that do not 

squarely fall under the UNCLOS definition, the words “armed robbery” were included in order 

to encompass all acts of piracy.xxx

In accordance with the SC Resolutions, the United States Navy Central Command 

established the Combined Task Force 151 (CTF-151).xxxi This force was created for the sole 

purpose of combating pirates in the Gulf of Aden and in the Indian Ocean.  CTF-151 created a 

Maritime Security Patrol Area in the Gulf of Aden.xxxii  The Patrol Area is a secure transit zone, 

where vessels can travel with increased naval presence.xxxiii  CTF-151 is made up of two-dozen 

vessels from Europe, North American and Asia.xxxiv The U.S. Navy worked with the International 
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Maritime Organization to create “best practices” for mariners, and helped to coordinate efforts 

with other nations.xxxv  The results of CTF-151 have been positive.xxxvi

The European Union (EU) also launched an anti-piracy campaign. The EU naval force, EU 

NAVFOR, initiated Somalia Operation ATALANTA.xxxvii  Operation ATALANTA is the EU’s 

first naval operation.xxxviii  Like CTF-151, the goals of Operation ATALANTA are to provide 

protection for vessels off the coast of Somalia and act as a deterrent to pirate activity.xxxix  The 

EU mission specifically provides protection for the World Food Programme, which provides aid 

to Somalia.xl Operation ATALANTA consists of twenty ships and over 1,500 people with 

contributions of vessels and people from the United Kingdom, Greece, France, Spain, Germany 

and Italy.xli  The mandate of ATALANTA allows participating states to “arrest, detain or transfer 

persons who are suspected of having committed or who have committed acts of piracy or armed 

robbery in the areas where they are present.”xlii  The captured pirates may be prosecuted by a 

Member State or by Kenya, pursuant to an agreement between the EU and Kenya.xliii

What to do with a captured pirate?xliv

With naval forces from all over the globe working together and successfully capturing 

pirates the next issue is establishing a strategy for dealing with the captured pirates.   One 

obvious solution might be to send them back to Somalia.  The problem is that Somalia does not 

have the capability to prosecute.xlv  The judicial system in Somalia, to the extent there is one, is 

plagued by corruption, lack of judicial procedures, and disregard for the codified procedures.xlvi 

Additionally, the police throughout the state practice rape and torture, prison conditions are 

dangerous, and legal remedies for violations are nonexistent.xlvii  Since Somalia is not a viable 

option the capturing states have had to find an alternative solution.  

Another obvious solution would be for the capturing states themselves to prosecute.  In 
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some cases this has happened.  One example is the U.S. prosecution of Abduwali Abdukhadir 

Muse, one of the pirates involved in hijacking of the vessel Maersk Alabama.xlviii This solution 

has not been popular among the capturing states for reasons that will be examined in Part VI.  As 

a result of the lack of will to prosecute themselves, the capturing states have had to look for other 

options. 

Piracy has historically been a crime that invokes universal jurisdiction.xlix  Universal 

Jurisdiction is “criminal jurisdiction based solely on the nature of the crime, without regard to 

where the crime was committed, the nationality of the alleged or convicted perpetrator, the 

nationality of the victim, or any other connection to the state exercising such jurisdiction.”l 

There is a duty among all states to eliminate piracy.li Accordingly, UNCLOS dictates that when a 

pirate ship is in territory that is outside of a State, any State may capture pirates and seize the 

property onboard.lii UNCLOS also provides that the judicial system of the State responsible for 

the capture may decide the penalties to be imposed.liii  There is some disagreement among 

scholars to whether the capturing state has the obligation to prosecute, some say it is permissive 

others view it as a mandate.liv   

UNCLOS arguably allows states to negotiate jurisdiction and the UN Security Counsel 

Resolutions specifically allow for it, thus states have engaged in agreements for prosecution.  In 

2009, the United Kingdom, the United States and the European Union separately entered into 

agreements with Kenya to prosecute captured Somali pirates.lv The arrangement between the 

U.S. and Kenya and the U.K. and Kenya were both set out in a Memorandum of Understanding 

(MOU), the details of which are undisclosed.  The agreement between the EU and Kenya was 

established in a series of letters in March of 2009.lvi  The agreement provides that the EU 

NAVAVFOR will transfer the people captured to the Kenyan government.lvii Within the 
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provisions of the agreement is the confirmation that the parties will “act in accordance with 

international human rights obligations, including the prohibition against torture and cruel, 

inhumane and degrading treatment or punishment, the prohibition of arbitrary detention and in 

accordance with the requirement to have a fair trial.”lviii  These agreements form the basis of this 

paper.  In exchange for Kenya undertaking the prosecutions the capturing countries have agreed 

to “improve Kenya’s antiquated courts.”lix   To that end, the EU provided computers and money 

to pay qualified judges.lx  While this may seem like an ideal situation, these agreements raise 

concerns about the protections provided in the International Covenant on Civil and Political 

Rights, the Convention Against Torture and Other Cruel, Inhuman, or Degrading Treatment or 

Punishment, and the Convention for the Protection of Human Rights and Fundamental 

Freedoms.

PART II: INTRODUCTION TO THE ICCPR, THE CAT AND THE ECHR

A. The International Covenant on Civil and Political Rights 

The International Covenant on Civil and Political Rights (ICCPR) is intended to provide 

protection for rights that ensure the free exercise of civil and political freedoms.lxi  The ICCPR 

requires the States Parties to “respect and ensure” the rights included in the Covenant.lxii  The 

obligation to respect requires the State to avoid any action that would prevent individuals from 

exercising their rights under the Covenant.  The obligation to ensure requires the State to take 

affirmatively protect rights, this includes investigating and punishing violations committed by 

non-state actors.  Some of the rights that are included in the ICCPR are: self-determination, free 

expression, and political participation.lxiii  The protections that are implicated by the captured 

pirates situation and, consequently will be discussed in this paper are: the right to life, the right to 

be free from torture, the right to liberty and security of person, the rights of the accused, the right 
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to due process, and the prohibition against ex post factor prosecution.lxiv 

The ICCPR applies to individuals within the territory and subject to the jurisdiction of the 

State Party.lxv Kenya, as a party to the ICCPR has an obligation to respect and ensure the right sin 

treaty once the pirates reach Kenyan territory. Jurisdiction for the capturing states is slightly 

different.  For the most part, the pirates that are being captured never set foot in the territory of 

the state capturing them.  However, under international law, a vessel is considered the territory of 

the state whose flag the vessel sails under.lxvi  This type of jurisdiction is known as flag 

sovereignty and it is part of the UNCLOS treaty.lxvii  The people onboard are subject to the 

jurisdiction of the state the ship is registered to.lxviii  While jurisdiction based on flag sovereignty 

is not the same as territorial sovereignty, the effect is the same in that every state is to exercise its 

jurisdiction over the ships flying the state’s flag.lxix   Since the ICCPR applies to everyone within 

a state’s jurisdiction, the ICCPR applies aboard ships.  Some states do not accept flag 

sovereignty as a valid form of jurisdiction.lxx  In this case, the ICCPR may still be applicable to 

ships under the analysis provided by the ICCPR treaty body in General Comment Thirty-one. 

General Comment Thirty-one says that States Parties must respect and ensure the rights in the 

ICCPR to “anyone within the power or effective control of that State Party, even if not situated 

within the territory of the State Party.”lxxi  Under this interpretation of the treaty, a ship is within 

the scope of protection of the treaty.

The Human Rights Committee (HRC) is the treaty body responsible for monitoring the 

implementation of the ICCPR.  In order for an individual to bring a claim against a state to the 

HRC, the state must be a party to the Optional Protocol (OP) to the ICCPR.lxxii A person who 

wants to bring a claim to the HRC must be a victim of a breach of a right protected under the 

Covenant.lxxiii  Many of the states involved in capturing Somali pirates are parties to the OP. 
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Kenya, the United States and the United Kingdom, are not parties.  This does not effect the 

analysis of whether a violation occurred, if there is a violation it occurred regardless of whether 

an individual may make the claim, but it does restrict the ability of someone who wants to bring 

a claim from doing so. 

B. The Convention Against Torture

The UN Convention Against Torture and Other Cruel, Inhuman, or Degrading Treatment 

or Punishment (CAT) was created to more effectively fight torture.lxxiv  The CAT does not create 

a right not to be tortured rather it imposes an obligation on States to prevent torture from 

occurring.lxxv The CAT describes the acts that constitute torture, cruel, inhuman or degrading 

treatment, and the CAT requires the States Parties establish measures to prevent and punish 

torture in “any territory under its jurisdiction.”lxxvi  Under Article Five the States Parties are 

obligated to establish jurisdiction in cases where an offense under the treaty is committed on 

board a ship.lxxvii Article Ten of CAT addresses acts by law enforcement personal and prison 

conditions and will be part of the analysis regarding Kenya’s obligations.lxxviii  Article Three 

prohibits extradition of a person to a place where there are “substantial grounds” that a person 

would be in danger of being torturedlxxix and will be analyzed in connection to the capturing 

states.  

The Committee Against Torture (Committee) is authorized to hear individual 

communications if a State Party declares under Article Twenty-two that the State will recognize 

the competence of the Committee.lxxx  Article Twenty-one allows the Committee to hear cases 

brought by States Parties against another State Party.lxxxi  As with Article Twenty-one each State 

Party must recognized the competence of the Committee to hear the complaint.  As with the 

ICCPR, many of the countries involved in the capture of pirates have recognized the competence 
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of the Committee to hear individual complaints, however, Kenya, the United States and the 

United Kingdom have not. 

C. The Convention for the Protection of Human Rights and Fundamental Freedoms 

The Convention for the Protection of Human Rights and Fundamental Freedoms (ECHR) 

is a regional human rights treaty; only European states are members. Article One requires the 

High Contracting Parties “to secure to everyone within their jurisdiction the rights and freedoms 

defined [in the Convention].”lxxxii  The European Court of Human Rights (European Court), the 

treaty body, has mandatory jurisdiction to hear cases involving the interpretation and application 

of the Convention.lxxxiii The European Court of Human Rights (European Court) has applied the 

ECHR to cases where the applicant was captured and held on the high seas by a High 

Contracting Party.lxxxiv  Similar to the CAT and the ICCPR the European Convention imposes a 

duty on contracting parties to prevent abuses to people under their jurisdiction by a third-party 

outside of the contracting party’s jurisdiction.lxxxv  The ECHR protects rights similar to those 

encompassed in the ICCPR.  This paper will discuss the obligations related to the Article Three 

right to be free from torture, the Article Five rights protecting the security of the person and 

Article Six, the due process rights.  

D. Domestic Remedies 

A prerequisite for an individual to bring a claim before any of the treaty bodies described 

is that he or she must show an exhaustion of domestic remedies.  Under the ECHR a claim is 

admissible only after all the domestic remedies have been exhausted “according to the generally 

recognized rules of international law.”lxxxvi  The European Court has recognized exceptions to this 

rule in cases where the applicant can show: that the domestic remedies are insufficient to redress 

the applicant’s injuries, the remedies available in theory but not in practice, or an incompatible 
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administrative practice is officially tolerated and practiced by the State.lxxxvii  If an applicant can 

show that one of these three scenarios apply then the remedy is considered inadequate or 

ineffective and the applicant does not have to exhaust all the domestic remedies.lxxxviii  Under 

Article Five of the OP to the ICCPR, the HRC will only hear a case if the same matter is not 

currently being investigated internationally and the individual exhausted all domestic remedies 

unless the remedies are unreasonably prolonged.lxxxix  The CAT has a similar rule to the ICCPR, 

except that it adds that the Committee will hear the claim if the remedy is shown to be unlikely 

of brining relief.xc  If any of the captured pirates wanted to make a claim before any of these 

bodies, he would first have to satisfy the domestic remedies of the State who allegedly breached 

the treaty or have evidence that shows that the domestic remedies would be ineffective or 

insufficient.  What this showing would look like depends on the treaty body.  

Part III. The Obligations of Kenya

The first pirate trial in Kenya was in 2006.xci  The United States apprehended ten Somali 

pirates following the hijacking of the vessel MV Safina Al Bisaraat.xcii  The men were sentenced 

to seven years in prison.xciii  As of October 2009, there are 126 pirates in pretrial stages in 

Kenya.xciv  While Kenya may be an attractive option for prosecuting pirates numerous human 

rights organizations have expressed concern about Kenya’s human rights record, especially with 

regard to those in police custody.xcv  There are also questions about the capacity of Kenya’s 

judicial system handle the cases and whether people in the courts will receive minimum due 

process rights.xcvi  The U.S. Secretary of State, Hilary Clinton criticized the Kenyan system for 

corruption and human rights abuses saying, “[t]he absence of strong and effective democratic 

institutions has permitted ongoing corruption, impunity, politically motivated violence, human-

rights abuses, and a lack of respect for the rule of law.”xcvii
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  This section will compare the standards for human rights protection under the ICCPR 

and the CAT to the evidence that is available regarding the protection of rights in Kenya.  The 

purpose is to determine whether the current protections in Kenya are below international 

standards.  There are three categories of rights that will be considered.  The first category relates 

to prosecution, the second category relates to human dignity issues (which in this case means the 

right to be free from torture and the rights related to prison conditions) and the third category 

relates to the special protections for juveniles. 

A. Kenya’s Prosecution Obligations Under the ICCPR

Protections related to prosecution are enshrined in Article Nine and Fourteen of the 

ICCPR. 

1. Article 9(1)

Article Nine addresses rights related to liberty and security of person in five sections.xcviii 

Article 9(1) says that no one should be deprived of liberty unless there are grounds and 

procedures established by law.xcix This means that the reason for the deprivation of liberty must 

be part of the domestic law.c  If the grounds for detention are not clearly established in the 

domestic law then the protections established in Article 9(1) has not been met.ci 

Piracy is a crime under international law and universal jurisdiction provides states with 

the capacity to prosecute piracy even if none of the more common grounds for jurisdiction are 

applicable (examples are the nationality principle and the effects principle).cii  However, this in 

of itself is not enough for a state to prosecute piracy.  The state wishing to exercise jurisdiction 

must have the appropriate domestic legal framework.  In other words the state must have piracy 

as part of its penal code and confer competence upon its courts to hear cases based on universal 

jurisdiction.ciii 
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The Constitution of Kenya does not confer universal jurisdiction on the courts of 

Kenya.civ  The Constitution does provide that the High Court has unlimited original jurisdiction.cv 

Additionally, the High Court may receive jurisdiction from the Constitution or another law.cvi 

One scholar argues that these provisions confer universal jurisdiction on the High Court because 

there is no express limitation against universal jurisdiction and because international law 

qualifies as “other laws.”cvii  Section Sixty-nine of the Penal Code provides that “any person who, 

in territorial waters or upon the high seas, commits any act of piracy jure gentium is guilty of the 

offence of piracy.”cviii  Thus, the provision on piracy, which applies to crimes on the high seas, 

plus the inference that the High Court has competence to hear cases based on universal 

jurisdiction may be sufficient for Kenyan courts to exercise jurisdiction over Somali pirates 

acting and captured in international waters.cix  There are many who would disagree with this 

analysis, including one of the attorneys engaged in representing pirates in a current trial in 

Kenya.  He has expressed his intent to challenge Kenya’s jurisdiction over his client’s case.cx

If the lack of a specific universal jurisdiction statute were challenged, a similar argument 

to the one above might be made by the state.  However, the ambiguities in the law leave the 

possibility open of a challenge based on Article 9(1).  There is nothing in the law that explicitly 

confers jurisdiction on the High Court to hear cases arising from universal jurisdiction, thus, one 

could argue that jurisdiction over the Somali pirates is not established.  Section Sixty-nine of the 

Penal Code can be considered however the provision relating to crimes on the high seas creates a 

contradiction within the Penal Code itself.  Chapter Three of the Penal Code establishes the 

territorial application of the Code.  The courts of Kenya have jurisdiction over acts that are 

committed within or partially within the territory of Kenya.cxi  There is not a similar provision for 

crimes wholly outside the territory of the state.  Thus the inclusion of the “high seas” is 
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contradictory to the defined application of the Code.  It could be argued that Section Sixty-nine 

establishes a crime that the Kenyan courts are not competent to prosecute.  Another flaw with 

Section Sixty-nine is the fact that it fails to provide any guidance as to the nature and elements of 

the crime.cxii  In terms of Article Nine this could amount to a violation under the theory that 

without competence to prosecute, the detention of the pirates in Kenya is not established under 

the law.  Also, without the elements of the crime clearly articulated, this could also run afoul of 

Article Nine. 

Perhaps in an attempt to fix the problems associated with Section Sixty-nine the Kenyan 

Parliament passed the Merchant Shipping Bill (MSB) in February of 2009.cxiii  The MSB became 

law in May of 2009.cxiv  Section Sixty-nine has been repealed.cxv  The MSB adopted the definition 

of piracy established in UNCLOS as well as the offenses listed in Article Three of SUA.cxvi  This 

Act provides the guidance needed in Section Sixty-nine because it removes the ambiguity over 

what exactly the crime of piracy is in Kenya.  The MSB specifically confers jurisdiction on the 

Kenyan courts to hear pirate cases.cxvii  Since the MSB is not part of the Penal Code the 

contradiction with Chapter Three has been corrected.  Therefore, pirates who commit their 

crimes after May 2009 can be charged under the MSB and Article 9(1) will be satisfied. Pirates 

on trial for crimes before May 2009 are still vulnerable to the contradictions and ambiguities 

created under the Penal Code.

2. Article 9(3) and Article 14(3)(c)

Article 9(3) guarantees that anyone who is arrested or detained be brought promptly 

before a judge or other authorized judicial officer.cxviii  Article 9(3) also guarantees a trial within a 

reasonable time or the person must be released.cxix  Article 14 (3)(c) protects against undue delays 

in trials.  Because the rights in these articles overlap they will be analyzed together.  General 
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Comment Eight to Article Nine specifies that any delay in going before a judge must not exceed 

a few days.cxx  The protection in Article 14(3)(c) applies to the entire preceding, from 

commencement, which beings when the suspect learns that the State begins the necessary 

procedures for prosecutioncxxi through judgment.cxxii  This time also includes the conclusion of the 

any appeals process.cxxiii 

What amounts to a reasonable time for the conclusion of a judicial proceeding depends 

on the individual case.cxxiv  Some of the factors considered by the HRC include whether the delay 

is attributable to the petitionercxxv, the complexity of the casecxxvi, the thoroughness of the 

investigation and the amount of evidence against the accused.cxxvii  In all cases, the HRC looked 

to the State for an explanation for the delay and then considered if the delay was reasonable.cxxviii 

When the State Party has no justifiable reason for delay, the HRC has found a violation of the 

right.  For example, in Boriesenko v. Hungary, the HRC found a violation of Article 9(3) because 

the State did not have a reason for detaining the author for three days before he was brought 

before a judge.cxxix

The Constitution of Kenya provides that when a person has been arrested or detained he 

or she must be brought before the court as soon as it is “reasonably practicable.”cxxx  If, in 

noncapital cases, the person is not brought before a judge within twenty-four hours of his or her 

arrest then the State has the burden of showing, within a “reasonably practicable time” that the 

provision has been complied with.cxxxi  In the case Njogu v. Republic, the High Court ruled that in 

noncapital cases, people can only be detained for twenty-four hours and “every minute thereafter 

of their continued detention is an unmitigated illegality as it is a violation of the fundamental and 

constitutional rights of the applicants.”cxxxii

The law in Kenya clearly conforms to international law.  If the law were followed people 
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would be brought before a tribunal within twenty-four hours and not even approach the limit of a 

few days.  In practice, this is simply not the case.  In 2005 the HRC expressed its concerns about 

the “serious dysfunctions in the administration of justice.”cxxxiii  Part of this dysfunction was the 

lack of material resources and staff as well as the slowness of the proceedings.cxxxiv   In August 

2007 it was estimated that the judiciary was backlogged by nearly one criminal million cases.cxxxv 

As a result, people are held for years without ever seeing a judge.cxxxvi  U.S. Secretary of State 

Clinton expressed her concern on this point when she visited Kenya in August of 2009.cxxxvii  The 

situation amounts to not only a violation of Kenya’s constitutional protections but also Article 

9(3) and Article 14(3)(c).   With the serious backlog of cases there is a strong possibility that the 

pirates will face similar conditions and thus be vulnerable to a breach of the ICCPR.  

With the international community watching these proceedings it is not inconceivable that 

the pirates may be given priority over the other prisoners.  While this may benefit the Somalis, it 

may amount to a breach of the Article Twenty-six obligation for equality before the law.  Article 

Twenty-six requires that everyone, regardless of status, be equal before the courts.cxxxviii  The law 

cannot be applied arbitrarily.cxxxix  The law must be enforced equally.cxl  For the people who were 

not captured by international naval forces it could seem arbitrary that Somali pirates are not 

subjected to lengthy pretrial detention while they, as “normal” detained people wait years for 

justice.  The situation created by the backlog in cases and the slow administration of justice 

adversely impacts everyone who is before the Kenyan judiciary.  

3.  Article 14(1)

The prohibition against undue delay is one of several rights that make up the minimum 

legal standards for a fair trial embodied in Article Fourteen.  Article Fourteen embodies the 

common law principle of due process.cxli  The first section of the article provides that everyone is 
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“entitled to a fair and public hearing by a competent, independent, and impartial tribunal 

established by law.”cxlii  The judicial branch must be independent from the other branches and not 

subject to commands or other forms of influence.cxliii  Additionally, judges must be impartial and 

not “excessively” influence by politics.cxliv

The separation of powers is established in the Kenyan constitution.cxlv  Unfortunately, the 

executive branch has achieved a dominant role over the other two branches.cxlvi  While the 

Kenyan government has made progress on combating corruption, the international community 

continues to express concern over the situation.  The HRC noted that the judicial corruption that 

continues despite anti-corruption measures “seriously undermines the independence and 

impartiality of the judiciary.”cxlvii  The U.S. Department of State in its 2008 Human Rights Report 

on Kenya noted that the judiciary is not independent from the executive.cxlviii  In 2009 the United 

States called upon Kenya to end the corruption.cxlix  The fact that there is corruption does not 

necessarily mean that any Somalis who are taken there will be adversely impacted, however the 

concerns about corruption and the dominant role the executive does implicate Article 14(1) and 

should be monitored.

4.  Article 14(3)(b) and (d)

The provisions in Article 14(3)(b) and (d) refer to the ability of the accused to prepare his 

defense.cl  Since the rights overlap they will be analyzed together.  Article 14(b) requires States 

Parties to provide “adequate time and facilities for the preparation of [the] defense.”cli  Whether 

the time is adequate depends on the circumstances of the case.clii  The facilities that are required 

are access to the documents and records that are necessary for the defense.cliii  The right to 

communicate with one’s attorney is also protected.cliv

Article 14(3)(d) guarantees the accused the right to counsel.  If the accused cannot afford 
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an attorney, the State must provide one if the interests of justice require it.clv  The HRC has not 

definitively established when the state is required to provide legal aid.  Whether the interests of 

justice require counsel be assigned depends on the type of crime and the potential punishment.clvi 

In the case of O.F. v. Norway, the applicant was charged with speeding and issued a fine.clvii The 

applicant claimed his rights under Article 14(3)(d) were violated because he was not provided 

with free legal assistance.clviii  The HRC found that there was no violation because the applicant 

was unable to show that the interests of justice required that he be provided with free legal 

counsel.clix  In capital cases the HRC has found that it is “axiomatic” that the State provide free 

legal counsel.clx  The Covenant also does not specify when the right to counsel attaches however, 

the current interpretation is that the right attaches when a suspect is arrested or detained.clxi The 

right to have counsel present at the pre-trial stages of a prosecution is part of the preparation of 

the defense, as protected under Article 14(3)(b).clxii  This is critical because the accused is better 

prepared to face the authorities and the attorney helps to ensure fairness during all stages of the 

prosecution.clxiii 

In some cases, Kenya may not be obligated to provide legal assistance.  If justice does not 

require an attorney, then the state does not have to provide one.  Suspected pirates face sentences 

of up to ten years or life imprisonment depending on whether they are prosecuted under the 

Penal Code Section Sixty-nine or under the MSB.clxiv  Since this constitutes more than a minor 

offense and a significant amount of jail time may follow a conviction, the interests of justice 

require that legal counsel be provided.

In Kenya, there is no guarantee for legal aid except in murder cases.clxv  In September 

2008, the Government launched the National Legal Aid (and Awareness) pilot program.clxvi 

There are currently six programs running: two for juveniles, one for family cases, one for capital 

1



Student # 2607417

cases, one paralegal assistance program and finally one program at Moi University Law 

School.clxvii  There are also non-governmental organizations that provide legal aid however, many 

of these groups only provide aid for certain people.  For example the Federation of Woman 

Lawyers only provides services to women and they do not take criminal cases.clxviii 

The launch of a national legal aid program is a positive development for Kenya. A 

developed legal aid scheme will help ensure that all Kenyans fully realize their rights to due 

process.  While this scheme is still a pilot program, the scope seems limited and it is unclear 

whether the accused pirates will benefit from the scheme.  Most of the new programs do not 

apply to the pirates. Additionally, with the program limited in scope and geography, coupled 

with the extremely large backlog of cases, it is more likely than not that many people who need 

and are entitled to counsel will not receive it.  This is unacceptable under Article Fourteen. 

Thus far, it seems that the suspected pirates have received legal representation, but it 

appears that the Government has not provided the representation.clxix  Private individuals and 

NGOs have assumed the task of representing the suspected pirates.clxx If lawyers continue to 

represent the suspected pirates then there will likely be no basis for a complaint based on this 

particular provision.  A violation certainly exists for the majority of people in various stages of 

the criminal process in Kenya who too poor to pay for legal counsel and are therefore without 

counsel.clxxi  Until the legal aid program expands, the Government of Kenya will have to continue 

to rely on others to provide counsel where it does not.  

Regardless of whether the accused has an attorney, he or she is entitled to adequate 

facilities to prepare a defense.  The rules of discovery in Kenya are not clear and therefore the 

ability of lawyers to receive evidence from the government is hindered.clxxii  To make the 

situation worse, defense lawyers are often denied access to the Government’s evidence.clxxiii 
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While the ICCPR does not require the State to provide everything, it must provide the evidence 

necessary for the defense to present its case.clxxiv  The point the Government’s lack of cooperation 

prevents the accused from preparing a defense, constitutes a breach of the Covenant.  The lack of 

a comprehensive legal aid scheme and the difficulties that can the accused often face while 

preparing a defense should raise some questions as to whether states this is the proper place for 

criminal prosecutions when other courts are available.  

B. Protection for Human Dignity

A fundamental aspect of human rights law is the protection of human dignity.  The desire 

to protect human dignity encompasses the obligations of States to prevent torture and not subject 

people to conditions that undermine a person’s humanity.  Both the CAT and the ICCPR impose 

obligations on the States Parties to prevent torture and cruel, inhuman, and degrading 

treatment.clxxv  In the event torture occurs, States have the obligation to investigate and punish the 

perpetrators.clxxvi

1. Convention Against Torture 

The Convention Against Torture defines torture as:

Any act by which severe pain or suffering, whether physical or mental, is 

intentionally inflicted on a person for such purposes as obtaining from him or a 

third person information or a confession, punishing him for an act he or a third 

person has committed or is suspected of having committed, or intimidating or 

coercing him or a third person… when such pain or suffering is inflicted by or at 

the instigation of or with the consent or acquiescence of a public official or other 

person acting in an official capacity.clxxvii

Article Six requires States Parties to take a suspected perpetrator of torture into custody 
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and the state must immediately investigate the facts.clxxviii The investigation must be 

prompt and impartial when the circumstances show that there is a reasonable chance 

torture has occurred.clxxix  People who claim to have been tortured have the right to make a 

complaint and have that complaint reviewed by impartial and competent officials.clxxx  

Article Sixteen of the CAT imposes an obligation on the States Parties to prevent 

acts of cruel, inhuman or degrading treatment or punishment.clxxxi  The CAT does not 

provide a definition of cruel, inhuman or degrading treatment or punishment.  The only 

guidance the text provides is that the acts do not amount to torture as defined under 

Article One.clxxxii  The Committee has followed the approach taken by the European 

Commission of Human Rights when determining whether an act is torture or cruel, 

inhuman or degrading treatment.clxxxiii  What distinguishes torture is the purpose of the 

conduct, the intent of the perpetrator and the ability of the victim to prevent the 

behavior.clxxxiv  The intensity of the suffering is not a distinguishing factor.clxxxv  Degrading 

treatment or punishment is distinguishable from the others because humiliation of the 

victim is the motivation behind the acts.clxxxvi  Thus, cruel and inhuman treatment or 

punishment can be defined as, “the infliction of severe pain or suffering, whether 

physical or mental, by or at the instigation of or with the consent or acquiescence of a 

public official or other person acting in an official capacity.  Such conduct can be both 

intentional or negligent with or without a particular purpose.”clxxxvii   

Prison conditions are often considered under Article Sixteen.clxxxviii  The 

Committee has considered solitary confinement, incommunicado detention as well as the 

excessive length police custody and pretrial detention as all issues related to Article 

16.clxxxix  The Committee expressed its concern about the overcrowding, poor hygienic 
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conditions and the lack of basic services in Brazil’s prisons.cxc  The poor conditions 

combined with the “long periods of pre-trial detention and delays in judicial procedure” 

in places not suitable for long detention could constitute a violation of Article Sixteen.cxci 

In its concluding observations to Bolivia’s report, the Committee noted that the poor 

prison conditions “aggravated the deprivation of liberty.”cxcii  This made the deprivation 

cruel, inhuman and degrading punishment.cxciii

2. International Covenant on Civil and Political Rights 

Article Seven of the ICCPR does not provide a definition of torture or of cruel, inhuman 

or degrading treatment.  In General Comment Twenty the HRC states that it does not feel a list 

of prohibited acts is necessary.cxciv  The HRC also noted that it is not necessary for it to make 

“sharp distinctions” between torture and cruel, inhuman or degrading treatment.cxcv  Exact 

distinctions between the different categories of actions do not matter because under Article 

Seven, all are prohibited.  This differs from the CAT where the distinction between torture and 

the other prohibited acts does matter for purposes of the application of Article Three.  General 

Comment Twenty provides more detail on the scope of the States Parties’ obligations.  For 

example, in order to comply with the Covenant States Parties must do more than promulgate 

legislation that prohibits torture.cxcvi  Each branch of the government must be involved in the 

prohibition of torture.cxcvii  Perpetrators of torture must be held accountable.cxcviii  States Parties 

must investigate claims of torture by impartial authorities.cxcix In the event of a violation, the State 

must provide redress for victims.cc

Article Ten requires that all people who have been deprived of their liberty be treated 

with “humanity and respect for the inherent dignity of the human person.”cci  Lack of state 

resources is not an excuse for poor conditions.ccii  Article 10(2) requires that, absent exigent 
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circumstances, accused persons are to be separated from convicted persons.cciii  This requirement 

is necessary to maintain the right to be presumed innocent, which is protected in Article Fourteen 

by emphasizing the person’s status as an accused and not convicted person.cciv Finally, Article 

Ten requires States Parties to treat prisoners with the aim of rehabilitation.  The Committee calls 

upon the States Parties to “ensure the re-education of convicted persons.”ccv  Article Ten imposes 

a positive obligations on the States, meaning that it is not enough that the State refrain from 

behavior that infringes on rights but the States Parties must take steps to create and maintain 

minimum standards for incarcerated people.ccvi 

Some of the concerns the HRC has under Article Ten include overcrowding, lack of 

access to services and the fact that accused individuals are not kept separate from convicted 

prisoners.ccvii  When prison conditions fall below the treaty standards, the HRC encourages States 

Parties to investigate the situation to correct itccviii, and in cases of overcrowding, find alternative 

types of punishment.ccix  In Lobban v. Jamaica, the HRC found a violation of Article 10(1) when 

the author of the complaint presented evidence that the prisons were lacking in mattresses; the 

food was of poor quality, poor sanitation, and no doctors.ccx In Wilson v. The Philippines, the 

HRC found that violent and abusive actions by prison guards against the author of the complaint, 

as well as the attacks by inmates, which were not stopped by the guards, constituted a violation 

of Article Ten.ccxi  

The Committee has found inhuman conditions under Article Ten that do not amount to a 

violation of Article Seven, thus the standards for the two articles are not the same.ccxii  For there 

to be a violation of both Article Ten and Article Seven the situation must involve poor conditions 

(prohibited under Article Ten) plus an individual attack on the dignity of the person making the 

claim.ccxiii 
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3. Conditions in Kenya

Prison conditions in Kenya should be at the forefront of the discussion when considering 

whether captured pirates should be prosecuted and incarcerated there.  The suspects will most 

likely be subjected to these conditions during trial and, if convicted, spend several years or 

perhaps the rest of their lives in Kenyan prisons.  In 2005 the HRC noted its concern about the 

abuse perpetrated by the police against the people in their custody and the high number of people 

who died in police custody.ccxiv  This concern was echoed in the Committee Against Torture’s 

(Committee) Concluding Observations on Kenya’s report to the Committee.ccxv The Committee 

recommended “as a matter of urgency” that the State take steps to prevent torture in prisons and 

to end the impunity for perpetrators.ccxvi  

More recently, in Kenya’s 2008 Human Rights Report, which is compiled by the U.S. 

State Department, the behavior the HRC and the Committee addressed early had not changed. 

The police continued to abuse people in their custody; some died as a result of torture.ccxvii  While 

Kenyan law prohibits torture the police frequently use it.ccxviii  Most incidents of torture were not 

investigated and no one was charged.ccxix   Torture in prisons was especially common.ccxx  One 

survey showed that 71.7% of prisoners were either tortured or knew someone who was 

tortured.ccxxi  In 2008, eighty-three percent of the nearly 1,000 prisoners who were interviewed 

claimed they were beaten.ccxxii  The Government took no action.ccxxiii 

In addition to the alleged acts of torture, the actual conditions of the prisons fall below 

the minimum standards of protection.  The prisons in Kenya are extremely overcrowded.ccxxiv 

There are ninety-eight prisons in Kenya that were designed to hold 20,892 prisoners.ccxxv  In 

September of 2009, the prison population, including those in pretrial detention was 46,662.ccxxvi 

This means that Kenyan prisons are at 223% capacity, making it number ten in the world for 
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highest occupancy rates.ccxxvii  Due to the overcrowding, food and water shortages are problems 

as well as a lack of sanitation.ccxxviii  Hundreds of inmates die from diseases that can be 

contributed to the overcrowding.ccxxix  Many prisons lack the resources necessary to treat 

inmates.ccxxx  Over eighty percent of prisoners report that they do receive medical care but it is 

seen as a “luxury” and most have to wait a long time or until they are extremely ill to receive 

care.ccxxxi  One Kenyan High Court judge described the prisons as “‘death chambers.’”ccxxxii  Both 

the HRC and the Committee Against Torture have expressed concern for these conditions in 

Kenya.ccxxxiii  

The conditions of prisons in Kenya should be a concern to the states participating in the 

capture of Somali pirates.  The concerns related to due process can be avoided by strict 

monitoring by the capturing states.  Monitoring may help to ensure that the Somali pirates are 

not being tortured but it will not be enough to solve the overcrowding, poor hygienic conditions, 

and the lack of food and medical care.  There is no reason to subject people to prison conditions 

are that are internationally known to be below the minimum human rights protections especially 

when there are other options available.  

C.  Rights of Juveniles 

The ICCPR provides extra protection for children.  Article 10(2)(b) provides that children 

are to be kept separate from adults in prisons.ccxxxiv  This is an absolute prohibition.ccxxxv  In 

Thomas v. Jamaica the HRC found a violation when the author was housed with adults while he 

was seventeen.ccxxxvi  Article Fourteen requires that trials against juveniles proceed in a way that 

takes into account their age and proceed with the goal of rehabilitation.ccxxxvii  This does not 

require states to create separate courts, but it does require separate procedures.ccxxxviii  The HRC 

found that a provision that provided for a minor to be held up to fifteen days raised questions 
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under both Article Seven and Article Ten.ccxxxix

During pretrial detention, Kenya does not provide separate facilities for minors.ccxl This is 

an important consideration when dealing with the Somali pirates because many of them are 

juveniles.  The fact that the juvenile is brought in on charges of piracy does not change the 

requirements established under Articles Ten and Fourteen.  

 Part III. Obligations of Capturing States

The obligation to protect human rights does not only rest with Kenya.  The States 

involved in the capture of suspected pirates also have obligations to protect the rights of those in 

the state’s control.ccxli  As was discussed above, human rights obligations apply to States Parties 

even when the actions occur on vessels located on the high seas.  The capturing states have two 

types of obligations in the circumstances of Somali pirates.  First, the capturing states are 

obligated to protect the rights of the pirates while they are in custody of the State.  A separate 

type of obligation arises based on the intent to send the pirates to Kenya.  For the purposes of this 

paper the former type of obligation will be referred to as custody obligations.  The later will be 

referred to as transfer obligations.

A. Custody Obligations

While the pirates are under the control of the capturing state, that state must respect and 

ensure the rights of the captured.  The rights owed upon arrest must be ensured.  Specifically, the 

obligations of Article 9(3) of the ICCPR and Article 5(3) of the ECHR, which address undue 

delay will be discussed.  Also, the right to counsel, as outlined in Article Fourteen of the ICCPR 

and Article Six of the ECHR will be analyzed. 

1. Undue Delay

As discussed above, the ICCPR prohibits undue delay in bringing an arrested or detained 
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person before a judge.ccxlii  The HRC requires that arrested or detained individuals be brought 

before a judge or judicial officer no more than a few days after the arrest.ccxliii  Article Five of the 

European Convention on Human Rights has a similar mandate.ccxliv  People who have been 

arrested or detained are to be brought before a judge within a reasonable time or be released.ccxlv 

The European Court decides what is prompt or reasonable on a case-by-case basis.ccxlvi  The point 

of Article 5(3) is to avoid arbitrary detention, so as long as the delay is justified by the 

circumstances then there will not be a violation.ccxlvii  In the case of McKay v. the United  

Kingdom, the Grand Chamber focused on four days as the outer limits of a permissible 

delay.ccxlviii  However, the European Court has allowed for exceptions for special cases.  In the 

context of criminal capture on the high seas, the European Court did not find a violation of 

Article 5(3) when the delay was two weeks.ccxlix  The long delay was justified by the delays 

associated with traveling from the site of capture to the mainland.ccl

In 2006 the delay between the capture of the pirates responsible for attacking the MV 

Safina Al Bisaraat and the pirates’ arrival in Kenya was eight days.ccli  People who are captured 

on the high seas often have to wait in the brig while the decision about how to proceed is 

made.cclii  For example, on U.S. Naval ships, investigators from the U.S. are flown in.  Once they 

are finished, the Attorney General will decide whether the U.S. will prosecute.ccliii  If the U.S. 

decides not to prosecute then the decision is made as to who will and the appropriate planning 

begins.ccliv  During this entire process there are no decisions made as to whether there is sufficient 

cause, there are no formal charges given and the suspects are confined.cclv  

Based on the European Court’s prior jurisprudence the Court may find that this does not 

constitute a violation of Article 5(3) because of the extraordinary circumstances.  Since there is 

no jurisprudence from the ICCPR directly on point, it is a bit less clear whether the HRC would 
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find a violation.  If the State Party can show that it acted reasonably and can show the reasons for 

the delay (e.g. travel time) then it is possible the HRC may not find a violation even if the time 

that elapses is more than a few days.  On the other hand, the HRC may find that this type of 

delay is unreasonable and the States should take steps to ensure the rights of those captured are 

protected while they are on board.  It would likely turn on the specific steps the State Party took 

to ensure that the delay was minimal. 

2. Right to Counsel 

The right to counsel is protected under the both the ICCPR and the ECHR as a necessary 

part of the right to a fair trial.cclvi  While the capturing states are not prosecuting the captured 

pirates, they still may have obligations to ensure the right to counsel.  Former Chief Justice of the 

U.S. Supreme Court stated in the case Miranda v. Arizona that, “unless adequate protective 

devices are employed to dispel the compulsion inherent in custodial surroundings, no statement 

obtained from the defendant can truly be the product of his free choice.”cclvii  Having counsel 

present during pretrial procedures and police interrogations is one way of ensuring that 

investigators do not resort to coercive tactics and that the standards of fairness are satisfied. 

The European Convention protects the right to counsel in Article 6(3).  Like the ICCPR 

the text of the ECHR does not specify when the right to counsel attaches.  The European Court 

interpreted the treaty to mean that the protections in Article Six attach “the moment a ‘charge’ 

comes into being.”cclviii  In Oclan v. Turkey, the Court reiterates this point and states that the 

fairness of the proceedings will be prejudiced if the Article Six protections are not applied to 

pretrial proceedings.cclix  This right is not absolute.  A state may restrict access to counsel for 

good cause however the restriction cannot prejudice the fairness of the trial.cclx  In Murray v.  

United Kingdom, the accused was denied access to counsel during the first forty-eight hours of 
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his detention pursuant to an anti-terrorism law.cclxi  The Court held that a restriction, even when 

lawfully exercised, could still be a violation of Article Six if it deprives the accused of a fair 

trial.cclxii  The Court stated, “to deny access to a lawyer for the first 48 hours of police 

questioning, in a situation where the rights of the defense may well be irretrievably prejudiced, 

is- whatever the justification for such denial- incompatible with rights of the accused under 

Article 6.”cclxiii

Once captured, pirates can be held for a long period of time before ever receiving any 

legal process.  In the meantime, the officials aboard the ship are conducting an investigation that 

will eventually be used against the suspects in court.  This is a critical time in the investigation 

and being denied counsel could unjustifiably prejudice the trial proceedings.  Without effective 

legal protections, any subsequent proceedings will be inevitably unfair.  Even in the context of 

terrorism the European Court found that a restriction on the right to counsel during the first forty-

eight hours was a violation of Article Six.  There are issues of practicality to consider in this 

scenario, but this must be weighed against the impact on the accused.  It may not be simple to 

conceive of a solution to this issue, but the jurisprudence of the ICCPR and especially the ECHR 

seen to demand it. 

B.  Transfer Responsibility  

In all human rights documents states have an obligation to respect the rights of the people 

under the control or jurisdiction of the state.  This includes refraining from sending an individual 

who is within the state’s control to another state where there is a risk that the person’s rights will 

be violated. The Convention Against Torture prohibits this outright in the text of the treaty.cclxiv 

The European Court of Human Rights and the Human Rights Committee have read this 

protection into their respective treaties despite the absence of specific language regarding 
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transfers.  In this section, the obligations of the capturing states will be analyzed under this 

principle of international human rights law.  

1.  Obligations Under the Convention Against Torture 

Article Three of the Convention Against Torture specifically prohibits States Parties from 

sending a person to a state where “there are substantial grounds for believing that he would be in 

danger of being subjected to torture.”cclxv Article Three encompasses “all forms of obligatory 

departure on human beings from one jurisdiction to another.”cclxvi  Even in cases where the 

sending state seeks assurances that the person will not be tortured, Article Three may still be 

applied.cclxvii  A State Party should only rely on assurances when the receiving state in not in the 

habit of violating the CAT.cclxviii  The EU agreement with Kenya contains an explicit prohibition 

against torture, a state acting pursuant to that agreement must still consider its obligations under 

Article Three. 

The Committee issued General Comment One to assist with the interpretation and 

application of Article Three.  The author must present a prima facie case that shows there are 

grounds beyond theory and suspicion that the author is in danger of being subjected to torture if 

the applicant is transferred to the state in question.cclxix  Significantly, the author does not have to 

show substantial grounds that he or she will be tortured, only that there is a risk of being 

subjected to torture.cclxx  The test contains both an objective element and a subjective element.cclxxi 

Objectively, the author must show that torture occurs in the receiving state.cclxxii  The subjective 

element requires the author to show that there is a personal risk of being tortured.cclxxiii  

General Comment One lists factors that are relevant the inquiry of whether substantial 

grounds exist.  The factors include: whether the receiving state has a consistent record of “gross, 

flagrant, or mass” human rights violations, if the individual was particularly vulnerable to 
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torture, or if the individual had been tortured in the past.cclxxiv  If the author can show that there 

are substantial grounds to support his or her claim, the burden shifts to the State Party.cclxxv  This 

means that the State Party must undertake a risk assessment of sending the applicant back.cclxxvi 

Once a claim reaches the Committee, it will also perform a risk assessment to determine whether 

the State knew or should have known at the time of the decision the potential risk to the 

author.cclxxvii

When determining whether there is a pattern of gross, flagrant, or mass violations the 

Committee will consider evidence from a variety of sources including reports from non-

governmental organizations, the reports from other human rights bodies and its own reports.cclxxviii 

The Committee will look whether allegations of torture have been made, whether there is 

effective legislation that prohibits torture, and whether the prohibition is enforced.cclxxix  A 

personal risk is found where there is evidence that the risk is foreseeable and real.cclxxx  

In the case of L.M.T.D. v. Sweden, the Committee found there was no violation of Article 

Three.  Despite the evidence that the author had been threatened the Committee did not find and 

Article Three violation.cclxxxi  Additionally, the Committee found that poor prison conditions 

alone did not constitute a pattern of gross, flagrant, or mass violations.cclxxxii In S.S.H. v.  

Switzerland, the Committee did not find a violation despite a pattern of gross, flagrant, or mass 

violations in Pakistan because the author could not show he was personally at risk (the author’s 

fear was based on the fact that his colleague had been tortured and died while in detention).cclxxxiii 

The Committee did find violations in cases where the author of the complaint belonged to a 

group that was consistently targeted and tortured.  For example, in Chipana v. Venezuela, the 

author was accused of terrorist activities in Peru.cclxxxiv  The Peruvian government had a history of 

using torture while investigating these types of charges, thus the risk of torture was 

3



Student # 2607417

substantiated.cclxxxv  In Arakauz v. France, the author was imprisoned for being a member of 

ETA.  In this case the Committee considered the evidence from several sources about torture in 

Spain, the impunity for the perpetrators, and the poor prison conditions.cclxxxvi  These 

circumstances coupled with the fact that others in the author’s position had been tortured 

convinced the Committee there was an Article Three violation.cclxxxvii

An allegation under Article Three should be read with the right to a remedy.cclxxxviii  When, 

there is an allegation of torture based on a future action, the right to an effective remedy requires 

that the individual be given the opportunity for “effective, independent, and impartial review of 

the decision to expel or remove.”cclxxxix  This means that the analysis discussed above should take 

place before the person is transferred to the receiving state. If there is no judicial or 

administrative review of the Government’s decision to expel the applicant, the State has failed to 

satisfy procedural requirements of Article Three.ccxc

a. Application of Article Three to cases of cruel, inhuman, degrading treatment 

One issue is whether the protections in Article Three apply to risks of cruel, inhuman or 

degrading treatment.  The text of the Article only includes torture.ccxci  Accordingly, the 

Committee has followed this language and held that Article Three only applies to torture.ccxcii 

Acts that fall below the threshold separating torture from cruel, inhuman or degrading treatment 

are not within the scope of Article Three, and are thus inadmissible ratione materiae.ccxciii  In 

T.M. v. Sweden, one of the Committee members expressed his disagreement with the 

Committee’s strict interpretation of Article Three.ccxciv  He argued that the purpose of the treaty is 

to protect against torture and cruel, inhuman and degrading treatment.ccxcv  The purpose of the 

Committee is not monitor whether the States Parties comply with Article Three, but whether they 

are complying with the entire treaty and the purpose of the treaty.ccxcvi  Thus, claims of a violation 
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of Article Sixteen should be considered on the merits and not dismissed as inadmissible.ccxcvii 

The Committee has not accepted this idea in its jurisprudence.  Thus, any attempts to use Article 

Three would be considered inadmissible. 

b.  Application of jurisprudence to Somali pirates 

In order to succeed on a claim under Article Three of the CAT, the Somali pirates will 

have to meet both the subjective and objective aspects of the test established by the Committee. 

As to the objective element, the applicants could present information from non-governmental 

organizations such as the Independent Medico-Legal Unit (IMLU), which monitors the 

government’s human rights activities and produces reports on these activities.ccxcviii  The 

Committee could also consider the Concluding Observations it made in regards to Kenya’s latest 

periodic report to the Committee as well as the Concluding Observations of the HRC on Kenya’s 

latest periodic report to that body.  Both of these documents express concern about torture in 

Kenya.ccxcix  These documents may help to establish a patter of gross, flagrant, or mass violations. 

In terms of satisfying the subjective element, this may be more difficult.  While there are reports 

of torture occurring in the prisons, the Committee has ruled that without something more to 

connect the individual to the threat, then there is no violation of Article Three.  An attorney 

representing the suspected pirates currently in Kenya reported that his clients were “effectively 

tortured” while in custody.ccc  The judge did not seem very receptive to the allegation in this case, 

she reportedly laughed it off, but if there were substantiated cases of Somali pirates being 

tortured, this may be enough to satisfy the subjective element of the test.  In the past the 

Committee has found a violation of Article Three partially based on the fact the person who is a 

member of a group that has been subjected to torture.  Without information like this it is unlikely 

the Committee would find a violation of Article Three. 
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There is also a possibility that the Committee could find, as in the case of Agiza v.  

Sweden, that there was a violation of the procedural elements of Article Three if the suspects are 

not given the opportunity to challenge their transfer to Kenya.  The fact that the decisions 

regarding who should prosecute happen while the ship is still at sea, makes any legal process 

complicated.  However, the logistical difficulties are not an excuse for failing to meet obligations 

under the treaty. Another issue is whether the pirates, even if presented with the opportunity 

would be able adequately represent his interests. This situation can be traced back to the fact that 

the pirates are not given access to counsel until they reach the mainland.  Receiving counsel on 

the mainland might be too late to preserve some vital due process rights as well as rights under 

Article Three.  

 2. Transfer Liability under the UCHR

The European Convention applies to the European States participating in the capture of 

pirates in the Gulf of Aden.  Many of these states are acting upon their own foreign and military 

policy while others are acting as part of the EU’s ATALANTA operation.  The states acting with 

the EU have the choice to transfer any captured pirates to Kenya or to prosecute themselves. 

Arguably, this means that the State will have accept responsibility for the decision to transfer 

despite the fact the mission was undertaken as part of a larger EU policy.  Unlike the Convention 

Against Torture, the European Convention on Human Rights does not contain a provision that 

prohibits extradition or transfer of a person because of the risk of violations in the receiving 

state.  This protection had to be found through interpretation of the ECHR.  In Soering v. the 

United Kingdom, the European Court held there was protection for extradition cases under 

Article Three ECHR, which prohibits torture and cruel and degrading treatment.ccci

Jens Soering was set to be extradited to the United States for prosecution on murder 
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charges.cccii  If convicted, he faced the death penalty.  Soering argued that if he were extradited to 

the U.S. and sentenced to death he would be subjected to torture or inhuman or degrading 

treatment as a result of the “death row phenomenon;” this would violate Article Three of the 

ECHR.ccciii  The Court noted in its decision that there was no right not to be extradited.ccciv 

However, it would be incompatible with the treaty for a state to “knowingly surrender a fugitive 

to another state where there were substantial grounds for believing he would be in danger of 

being subjected to torture.”cccv  The object and purpose of the treaty, the Court noted, is the 

protection of human rights and therefore should be interpreted “so as to make its safeguards 

practical and effective.”cccvi  The obligation not to extradite in circumstances where the individual 

faces a violation of Article Three is “inherent” within the article.cccvii  Thus, the Court 

promulgated at new standard: in cases where “substantial grounds” for believing an individual 

faces a “real risk” of being subjected to acts that violate Article Three- the person must not be 

extradited.cccviii

Once the Court established this standard for analysis it then applied the facts of Soering’s 

case.  Central to the analysis is the comparison between the conditions in the receiving state and 

the standards enshrined in Article Three.cccix  What constitutes torture or inhuman or degrading 

treatment depends on the circumstances of the case such as the type of treatment at issue, the 

context of the treatment, and the effect of the treatment on the victim.cccx  The treatment must 

meet a minimum standard of severity to trigger the protections in Article Three.cccxi  In Soering’s 

case the Court considered the conditions of death row, the likelihood of Soering being sentenced 

to death, his age and his mental health.cccxii  In Chahal v. United Kingdom, the Court held that in 

light of the fact that the right in Soering is absolute, the circumstances of the individual (i.e. 

whether the person is dangerous or otherwise undesirable) are not a material consideration when 
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performing the Soering analysis.cccxiii

When applying Soering to other cases, the Court requires a showing that there is a real 

risk of a breach of Article Three, not just a possibility.cccxiv  The risk must be assessed according 

to the facts that were known or should have been known by the sending state at the time of the 

expulsion.cccxv  The result of the expulsion must be foreseeable.cccxvi Like the Committee on 

Torture, the Court considers the likelihood of harm based on both the general situation in the 

sending state and the personal circumstances of the individual.cccxvii  In Vilvarajah v. the United 

Kingdom, the Court evaluated the current situation in Sri Lanka and noted that there was nothing 

about the applicants that distinguished them from other Sri Lankans who were returning home 

successfully.cccxviii  While there was still some possibility of ill treatment in Sri Lanka, this was 

not enough to support the finding of a violation under Article Three.cccxix  In Chahal, the Court 

found that despite some evidence the situation in Punjab, India was getting better, there was still 

risk to the applicant if he returned because of his religious and political views.cccxx  The Court 

further found that the publicity of his case made him a more likely target for ill treatment.cccxxi 

The fact that assurances had been sought and given by the States involved did not alter the 

Court’s finding.cccxxii In Saadi v. Italy, the Court found a violation of Article Three because the 

applicant was suspected of terrorism and there was abundant evidence that terrorist suspects 

were tortured in Tunisia.cccxxiii 

The European Court seems to focus on the individual’s circumstances (e.g. terrorist 

suspect) when making the determination as the whether there is a likelihood of the applicant 

being subjected to torture or inhuman or degrading treatment.  For the Somali pirates there is 

evidence from a variety of sources that prisoners are subjected to torture. If the connection 

between torture and a specific applicant cannot be made, there is an ample amount of evidence 
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related to the prison conditions in Kenya.  Therefore, the argument could be that the pirates, if 

convicted, would inevitably be placed in a Kenyan jail (the Kenyan courts have denied bail to the 

pirate suspects) and this may be enough for the Court to find a breach of Article Three. The 

European Court has not limited Article Three application to only cases of torture. Additionally, 

the agreement between the EU and Kenya regarding the treatment of persons in custody may not, 

under Chahal, be sufficient to support the transfer.  Thus, if given the opportunity, a captured 

pirate may be able to succeed on a claim brought before the European Court based on an alleged 

breach of Article Three. 

The European Court has found violations involving extradition in cases involving the 

right to life (Article Two) and the right to a fair trial (Article Six).cccxxiv  Under Article Two the 

Court was concerned with expelling someone to a place where they might be executed.cccxxv  A 

sending state may extradite to a place where the death penalty is still legal, so long as the sending 

state seeks assurances that the individual will not be executed.cccxxvi  If these assurances are 

credible, then there will be no violation of Article Two.cccxxvii  The death penalty has not been 

abolished in Kenya, but neither the Kenyan Penal Code nor the Merchant Shipping Act provide 

for the death penalty as punishment for piracy.cccxxviii  If a captured pirate was charged with a 

capital crime, Kenya has not used the death penalty since 1987.cccxxix  Therefore, the application 

of the death penalty is unlikely to be an issue.

In Soering, the Court considered a violation of Article Six based upon the claim that there 

was no legal aid in Virginia and as a result Article 6(3)(c) (the right to counsel) would be 

violated.cccxxx  The Court did find that Article Six could be breached by an extradition in a case 

when the fugitive faces or faced a “flagrant denial of a fair trial” in the requesting state.cccxxxi  It is 

not the purpose of the ECHR to require non-contracting states to adopt the standards of fair trial 
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protected in the treaty.cccxxxii  Trying to require this type of compliance would only hurt 

international relations.cccxxxiii  Thus, states are only obligated not to comply with requests when 

there is a flagrant denial of justice.  What constitutes flagrant is unclear.  The only guidance 

provided by the court is that a trial in abstensia where there person has no opportunity to 

challenge the ruling is considered flagrant.cccxxxiv

3. Transfer Liability Under the ICCPR

The ICCPR, like the ECHR, does not have a provision for the right not to be extradited, 

and like the European Court, found the protection related to extradition through interpreting the 

purpose of the treaty.cccxxxv  In the case of Kindler v. Canada, the HRC considered whether 

Canada’s extradition of Kindler to the United States, where he faced the death penalty, was a 

violation of Canada’s obligations under Articles Six (the right to life) and Seven (the prohibition 

against torture, cruel, inhuman or degrading treatment).cccxxxvi  Kindler argued that the death 

penalty per se violated Article Six and the conditions on death row were violated Article 

Seven.cccxxxvii  

Canada argued that the claim was inadmissible.cccxxxviii  The HRC disagreed.  A claim 

involving extradition may be considered by the HRC so long as it relates to the effects of the 

extradition and not to the extradition itself.cccxxxix  Thus, if the necessary and foreseeable result of 

the extradition would be a violation of the rights protected in the ICCPR then the claim is 

admissible.cccxl  If a state decides to or does extradite and it can be established that there is a real 

risk a right protected under the ICCPR will be violated, this is a violation of the treaty.  As a 

result of the violation, the subject of the extradition has become a victim of a violation.cccxli  This 

is important because under the Optional Protocol to the ICCPR the HRC can only hear individual 

complaints from victims of violations.cccxlii  In Kindler, the HRC did not find a violation because 
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Article Six only establishes standards for application of the death penalty not a ban on the 

practice.cccxliii  The standards of execution in the United States did not violate Article Six.cccxliv 

Additionally, States Parties that have abolished the death penalty are not required to seek 

assurances that the receiving state will not execute unless the decision to extradite without 

assurances was made arbitrarily.cccxlv  The HRC also did not find a violation of Article Seven 

because the conditions of death row did not amount to ill treatment.cccxlvi

The HRC, through subsequent decisions has refined the protection established in Kindler. 

In Cox v. Canada, the HRC held that in order to support the finding of a violation, the author 

must present evidence of a real risk to the author.cccxlvii Substantiating the claim that the necessary 

and foreseeable result of the extradition is a rights violation shows a “real risk”.cccxlviii  The author 

must show that the potential for a violation exists and that in the “specific circumstances of his 

case,” the receiving state would be likely to violate rights protected under the ICCPR.cccxlix  The 

presentation of evidence that only goes to show the existence of conditions incompatible with the 

treaty in the receiving state is not enough for the HRC to consider the claim.cccl Only considering 

the conditions in the receiving state without the connection of the author’s specific circumstances 

constitutes an examination in abstrato of a State’s compliance with the treaty and this is 

prohibited by the OP.cccli The analysis undertaken by the HRC is similar to the analysis done by 

the Committee Against Torture and the European Court.  The HRC has considered claims related 

to the right to life, the right to be free from torture, cruel, inhuman and degrading treatment, and 

due process claims.   Each of these claims will be addressed below. 

a.  Right to Life claims 

In the right to life cases, the Court has been presented with cases where the author is at 

risk of being executed.  The analysis from Kindler was applied in Ng v. Canada and Cox v.  
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Canada- both cases involving extradition of fugitives to the U.S. where they faced the death 

penalty.ccclii  In each case, the HRC did not find a violation of Article Six because the United 

States was compliant with the Article Six standards on the death penalty.cccliii  To determine 

compliance the HRC looked at the nature of the crime, the author’s age at the time of the crime, 

and whether the author was afforded the minimum due process standards contained in Article 

Fourteen.cccliv  The HRC was satisfied that the crime in each case was sufficiently serious as 

required by Article Six; the perpetrator was not a juvenile at the time of the crime and minimum 

due process was afforded.  In A.R.J. v. Australia, the HRC found that there was no violation 

because the author’s home state had not expressed interest in prosecuting him once he returned, 

the crime the author could potentially be charged with was not a crime that carried a death 

sentence and there was no precedent for others in his similar circumstances having been 

executed.ccclv  The HRC modified its approach with regards to assurances in the case of Judge v.  

Canada.  Under this decision States that have abolished the death penalty must not extradite to a 

place where it is reasonably anticipated that the individual will be sentenced to death unless the 

state ensures the death sentence will not be carried out.ccclvi

For the captured Somali pirates, the right to life jurisprudence will not likely be the basis 

of a successful claim.  The death penalty is not applied to piracy cases.  Even if a captured pirate 

were charged with a capital crime, Kenya does not execute.  The pirates would have difficulty in 

establishing a violation without a real threat of execution. 

b.  Right to Be Free From Torture 

In the Article Seven cases the HRC has considered ill treatment in two contexts, as it 

relates to the death penalty and the use of ill treatment as punishment.  In two of the death 

penalty cases the HRC found that conditions in the prisons as well as the effects of the death row 
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phenomenon did not rise to the level of torture or cruel, inhuman or degrading treatment 

contemplated in Article Seven.ccclvii  In Ng v. Canada, the HRC did find a violation of Article 

Seven due to the nature of the execution.ccclviii  Article Seven was also considered in relation to 

the use of corporal punishment.  In A.R.J. v. Australia and G.T. v. Australia the court noted its 

concern about the use of corporal punishment but was unable to find a violation because in both 

cases the authors failed to show a real risk of actually being subjected to the punishment.ccclix  In 

Weiss v. Austria, the author claimed that the imposition of a life sentence on him, constituted an 

“exceptional and grotesque punishment.”ccclx  He argued the conditions of his sentence 

constituted a breach of both Articles Seven and Ten.ccclxi  The HRC found that the since the 

author’s conviction and sentence were not final, the author still had an opportunity to appeal and 

it was “premature” for the HRC to consider whether there was a breach of the ICCPR.ccclxii

Under Article Seven, the captured pirates may have difficulty proving that there is a real 

risk of being tortured.  The fact that torture occurs in the prisons is not enough.  As has been seen 

in other treaties, the treaty bodies require something to connect the individual to the ill treatment. 

If the claims that other Somali pirates were being tortured, that would strengthen the argument 

by showing other is the author’s position had been tortured.  Another approach under this article 

would be to argue that the prison conditions in Kenya amount to cruel or inhuman treatment.  In 

addition to presenting evidence about the prison conditions, the pirates would have to show the 

likelihood of being subjected to them.  This could be shown by the fact that they are being taken 

to Kenya for the express purpose of being prosecuted and they will most likely be detained 

before and during the trial.  In Weiss, the HRC specifically declined to rule on the issue of prison 

conditions because, although the author had been convicted, his appeal was still pending.  The 

fact that the pirates will be in pretrial detention, which is not separate from the general prison 
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population, could establish the real risk of being subjected to the poor conditions even without a 

final sentence. This could be enough to at least have the claim deemed admissible and thus could 

be a viable argument for the Somali pirates against a capturing state under Article Seven. 

c. Rights other than Article Six and Seven 

The Committee has yet to find a violation of Article Fourteen based on an extradition.  In 

A.R.J. v. Australia, the author claimed that in Iran he would not receive legal counsel or have a 

right to appeal his conviction.ccclxiii  Australia argued that due process is not one of the 

fundamental rights an extradition could implicate.  In support of this argument the State cited 

Soering, and the European Court’s finding that due process can only raised in exceptional 

circumstances when there has been a flagrant denial of rights.ccclxiv  Under this analysis, Australia 

argued, that the author’s situation did not rise to the level of a flagrant denial of rights because 

there was legal counsel available in Iran as well as the opportunity to appeal.ccclxv  The HRC took 

note of the State’s argument that due process is not a fundamental right but did not address the 

argument.  Instead the HRC found that the author failed to substantiate his claim in light of the 

State’s evidence and thus a violation of his rights was not the necessary and foreseeable result of 

deportation.ccclxvi  In Piscioneri v. Spain, the author argued that he would not receive a fair trial in 

Italy.  The HRC found the claim inadmissible because the criminal proceedings were 

hypothetical.ccclxvii  

While the HRC has not ruled on whether the rights under Article Fourteen are so 

fundamental that the decision to transfer someone to a third state where there is a real risk these 

rights will be violated results in a violation, but it has been receptive to the claims.  The HRC has 

not dismissed them outright as inadmissible ratione materiae.  What can be drawn from this 

jurisprudence is that when criminal proceedings have not commenced and the claim is merely 
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hypothetical the claim is unsubstantiated. 

Article Ten addresses rights for prisoners or detainees.  Article Ten was raised in 

connection to Article Seven in Weiss v. Austria.  As discussed above, the HRC dismissed the 

claim because the author’s argument was seen as too hypothetical for the HRC to consider in 

light of the fact that the author’s sentence was not final.  Arguments about prison conditions 

were also used in Cox and Kindler, but in these cases the argument was made under Article 

Seven not Article Ten.  The HRC evaluated the prison conditions in Cox and Kindler and found 

them to be compliant under Article Seven.ccclxviii  

Under the established jurisprudence, any potential pirate authors are distinguishable from 

the authors of the complaints previous mentioned is that prosecution in the case of the pirates is 

almost inevitable.  The pirates are not being deported, but rather they are being transferred for 

the specific purpose of prosecution; the issue of whether the receiving state intends to subject the 

pirates to the Kenyan legal system is moot.  This fact pushes a potential pirate claim beyond the 

other decisions in this area.  The next step would be for the author to present evidence on the 

Kenyan legal system to establish that the system falls below the minimum due process standards. 

The fact that the prosecution is the purpose for the transfer, considered with the flaws in the 

judicial system may be enough to establish that a necessary and foreseeable consequence of 

transferring the pirates is a violation.

In Kenya the violation of Article Ten seems almost inevitable, overcrowding, disease, 

and poor living conditions are characteristics of the prisons all over the state. In the Cox case, the 

Canadian government presented evidence about the current state of Pennsylvania (the receiving 

government in the case) prisons.ccclxix  The evidence appeared to show no violation however, the 

evaluation was done under the auspices of Article Seven, thus the HRC was evaluating whether 
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the conditions amounted to cruel or inhuman treatment.  

In addition to the jurisprudence any, potential authors wanting to argue a breach of rights 

other than those in Articles Six and Seven may have another burden to meet.  In a separate 

opinion following the Judge v. Canada decision, one Committee Member wrote that she believes 

the HRC should restrict its consideration in expulsion cases to situations only involving the right 

to life and the right to be free from ill treatment.ccclxx  Expanding the scope of protection beyond 

Articles Six and Seven creates a series of legal problems.ccclxxi  For example, how should the HRC 

rule in the event the receiving State is not a party to the ICCPR? In General Comment Thirty-one 

the HRC addresses the Kindler line of cases by declaring that part of the States Parties’ 

responsibility to respect and ensure rights includes the “obligation not to extradite, deport, expel 

or otherwise remove a person from their territory, where there are substantial grounds for 

believing that there is a real risk of irreparable harm, such as that contemplated by articles 6 and 

7.”ccclxxii  This Comment along with the views of at least one Committee Member May require 

authors to show that there is a risk or irreparable harm when their claim is not based on Article 

Six or Seven.

For Articles Six and Seven the irreparable harm is obvious.  In the context of Articles 

Fourteen and Ten irreparable harm may be impossible to prove.  An argument could be made 

that being sentenced to a prison term following an unfair judicial preceding causes irreparable 

harm.  Another argument that exposure to poor prison conditions could also cause irreparable 

harm.  The hypothetical nature of these arguments, especially considered in light of the HRC’s 

decision in cases like Weiss make this a difficult argument to win. 

4. What Should the Capturing States Do?

The agreement between the EU and provides that suspected pirates apprehended by 
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EUNAVFOR will be transferred to Kenya “upon the request of EUNAVFOR.ccclxxiii  As 

mentioned above the States participating in Operation ATALANTA have the option to prosecute 

themselves or transfer the pirates to Kenya.ccclxxiv  The U.S. likewise decides whether it will 

exercise jurisdiction or if it will transfer to another state.ccclxxv  As Kenya does not wish to become 

a “dumping ground” for piratesccclxxvi, it is necessary for the decision of who should prosecute to 

be made on a case-by-case basis.  By all accounts the decision to send a pirate to Kenya is not 

done automatically.

While this decision making process is happening, there does not appear to be any type of 

system established for the captured pirates to have any say in what happens to them.  States 

appear to take time to make a decision about what to do with a captured pirate but the captured 

pirate is not given the opportunity to at least be heard during the decision-making process.  This 

idea may seem naïve, but much of human rights law is based on the idea that states cannot 

arbitrarily make decisions that implicate an individual’s liberty, not even if the individual is a 

criminal or a terrorist.  The jurisprudence in this specific area requires individuals be given the 

opportunity to challenge an extradition or transfer before it occurs. 

States Parties have the obligation to protect those under their control from the risk of 

being subjected to torture.  Both the Committee Against Torture and the Human Rights Council 

have expressed their concern about the torture that occurs in Kenya.  The State Department’s 

Annual Human Rights Reports have consistently mentioned the widespread torture that occurs in 

the country.  Despite this information, people are being sent there.  The EU and the U.S. have 

both monitored the trials of Regardless, without giving a captured person the right to challenge 

the transfer before it occurs, there could be a potential violation under Article Three.

An overarching principle that can be drawn from all three of the treaties is that the States 
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Parties have an overarching obligation to protect those who fall under their jurisdiction from 

human rights violations, especially when the violation is in the form of torture.  From this 

jurisprudence minimum standards of protection can be established: the ability to challenge the 

basis for the transfer, the ability to challenge the extradition for fear that rights will not be 

protected in the receiving state, and the challenge must occur before the transfer or 

extradition.ccclxxvii Absent procedures that meet these minimum standards the sending state may 

have breached its obligation.

5. Applicability

The CAT and the ICCPR both protect people from any kind of forced transfer to another 

state where it is likely they are risk of or are likely to face a violation of rights protected under 

the respective treaties.ccclxxviii  The European Court has considered cases involving formal 

extradition and deportation proceedings.ccclxxix  In the cases considered by each treaty body the 

sending state initiated formal procedures.  The circumstances in previous cases are not the same 

as the circumstances involving the Somali pirates because there is no formal procedure for the 

captured pirates.  The individual is not part of the decision making process at all. 

An argument could be made that since the transfer is not an extradition or deportation the 

processes afforded to people in those situations are not necessary.  This would mean that the 

State would not have to undertake the risk assessment procedures that are otherwise required in 

deportation and extradition cases.  Once response is that under a broad definition the transfer of 

pirates can be considered extradition. Black’s Law Dictionary defines extradition broadly as, 

“the official surrender of an alleged criminal by one state or nation to another having jurisdiction 

over the crime charged.”ccclxxx The European Convention on Extradition refers to the transfer 

from one state to another persons who are wanted for an offense for the purpose of the requesting 
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party carrying out a sentence of detention order.ccclxxxi  Under both these descriptions, extradition 

is a transfer from one state to another that has jurisdiction.  This conceptualization of extradition 

could required that states undergo some sort of formal procedure before sending the pirates to a 

different jurisdiction. 

Even if it is argued that the transfer of Somali pirates is not an extradition, the framework 

established by the ICCPR and the ECHR should still apply. The absence of formal legal 

frameworks for the transferring should not preclude the application of the analysis on extradition 

in the human rights context to the Somali pirate transfers.  The lack of legal processes other than 

the agreement itself should make the application more compelling because holding the capturing 

states to these rules requires them to consider the human rights implications of transferring and 

also provides an opportunity for the people being transferred to have a say in their fate where 

they otherwise would not be able to.

PART V.  EU OBLIGATIONS

The European Union’s commitment to human rights is a relatively recent development in 

the history of the EU.ccclxxxii  However, the commitment has developed quickly and now human 

rights hold the position of a “core value” within the EU.ccclxxxiii  Human rights (or fundamental 

rights as they are called) protections within the EU were given a huge boost with the entry into 

force of the Lisbon Treaty on December 1, 2009.  Among the many changes made by the Lisbon 

Treaty was the incorporation of the Charter of Fundamental Freedoms (Charter) into Article Six 

of the treaty.ccclxxxiv  Prior to this point the Charter was not legally binding on Member States 

although courts referenced it.ccclxxxv 

The Charter was adopted with the recognition that the protection of fundamental rights is 

an important part of ensuring development and free movement of trade and people.ccclxxxvi The 
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principle of subsidiarity helps establish the position of the Charter in relation to other legal 

frameworks.ccclxxxvii  The principle of subsidiarity is outlined in Article Five of the EU Treaty and 

it stands for the proposition that when an issue arises that is not within the exclusive competence 

of the EU, the Union will act only when the objective of the action cannot be met at a different 

level.ccclxxxviii  In the specific context of the Charter, the result of the subsidiarity principle is that 

any action taken under it will be considered with “due regard” to instruments such as the 

constitutions of Member States and the ECHR as well as the jurisprudence of bodies like the 

European Court of Justice (ECJ), which is the high court in the EU system and the European 

Court.ccclxxxix  

The Charter was drafted to avoid any discrepancies with the ECHR.cccxc  There are rights 

within the Charter that are not within the ECHR, but there is also some overlap.cccxci  As a result, 

in cases where the Charter rights at issue “correspond” to rights in the ECHR, “the meaning and 

scope of those rights shall be the same as those laid down by [the ECHR].”cccxcii  This provision 

also includes the jurisprudence of the European Court.cccxciii  The Charter allows for the EU to 

create greater protections of a right than the ECHR.cccxciv  Thus, the ECHR provides a minimum 

standard of protection for rights that are protected both in the Charter and in the ECHR, but the 

EU is able to expand protection beyond that of the ECHR for rights in the Charter.cccxcv

EU courts have been incorporating rights protected in the ECHR into decisions in several 

different areas of the law.cccxcvi  Thus the changes under the Lisbon treaty in this area are not too 

revolutionary.  The ECHR is incorporated into the Lisbon treaty not only through the Charter in 

the Charter but also directly into Article Six.cccxcvii  Article Six provides that “fundamental rights 

as guaranteed by the European Convention for the Protection of Human Rights and Fundamental 

Freedoms…shall constitute general principles of the Union’s law.”cccxcviii  Thus all of the 
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protections in the ECHR are incorporated into the EU’s law, not just the rights that correspond to 

the Charter of Freedoms.cccxcix  

The new provisions in the Lisbon treaty make human rights principles and rules 

applicable directly to the EU, thus serve as a basis for a claim against the actions of the EU.  The 

ability to challenge actions by the EU is limited for individuals.cd  Individuals must meet specific 

standing requirements before the case will be heard.cdi  There are two categories of plaintiffs in 

the EU system, privileged and unprivileged.cdii  Member states, the European Parliament, the 

Council and Commission are privileged plaintiffs.cdiii  Individual are unprivileged plaintiffs.cdiv 

Individuals can only seek redress if they meet the standing requirements.  If a person cannot 

meet the standing requirements then he or she would have to bring the claim to a Member State, 

who could raise the claim as a privileged plaintiff.cdv

Claims that have been brought against the EU in the ECHR system have been rejected 

because the EU is not a party to the Convention.cdvi  This may soon change because Article Six of 

the Lisbon treaty provides that the Union “shall accede to the European Convention for the 

Protection of Human Rights and Fundamental Freedoms.”cdvii  This means that until the EU 

accedes to the ECHR, cases against the EU must be brought in the EU system.  Due to the 

limited ability of individuals to bring claims before the ECJ, claims that pirates wish to bring 

against the EU itself, may be better off waiting to bring the claim before the European Court 

instead of the ECJ.   

There are several rights within the Charter that are applicable to the ATALANTA 

operation and the capture of Somali pirates.  The Charter prohibits torture (Article Four) and 

more specific to the facts surrounding captured pirates, Article Nineteen prohibits the removal, 

expulsion, or extradition of a person to a State where there is a “serious risk that he or she would 
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be subjected to… torture, or other inhuman or degrading treatment or punishment.”cdviii  The 

Charter also protects the right to an effective remedy and to a fair trial under Article Forty-seven. 

These rights include: guarantees of a public hearing, an independent and impartial tribunal, and 

the right to be represented and defended, as well as the guarantee of legal aid.cdix  In the Drafting 

Guidelines Article Nineteen “corresponds” to the European Court’s jurisprudence on Article 

Three and Article Forty-seven corresponds to Article Six of the ECHR guarantees.cdx  Thus, 

under the framework established by Article Six of the Lisbon Treaty, the same standards would 

apply.  Therefore, any pirates who brought a claim to the EU for the actions taken by 

ATALANTA forces would most likely face the same analysis as they would in the European 

Court. 

PART VI: WHAT DO WE DO WITH A CAPTURED PIRATE?

After all the analysis of relevant human rights law and the current pirate situation the 

question still remains, what should the international community do with the captured pirates? 

There are three main choices: continue with the current plan, establish an international tribunal, 

or the capturing states assume jurisdiction to prosecute. 

A. Prosecution by Kenya 

The current plan of prosecutions in Kenya still remains an option.  There are some 

benefits to prosecution in Kenya.  For one, Kenya is closer to the acts in term of geography to the 

crimes.  This makes it easier to obtain evidence and secure the presence of witnesses at the 

prosecution.  Also, there is a lot to be said for an African state being at the forefront of 

combating a problem that harms Africans.  However, these benefits do not outweigh the serious 

flaws in Kenya’s protection of human rights.  Prison conditions and fair trial procedures should 

be considerations the forefront of any prosecutorial scheme, and unfortunately Kenya’s current 
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system does not meet international standards.  

A group of German lawyers have already begun the process of challenging the pirate 

prosecutions in Kenya.  A group of attorneys who represent the pirates have filed a case to have 

the prosecution of their clients in Germany.cdxi  These attorneys argue that their clients, who were 

turned over to Kenya pursuant to the EU/Kenya agreement, cannot receive a fair trial in Kenya 

and should be tried in German courts.cdxii  In regards to the prison conditions in Kenya, one 

attorney claims that the Government “consciously and knowingly” sent people to an 

overcrowded prison rife with disease.cdxiii  There is speculation that if Germany decides to 

prosecute the EU/Kenya agreement will be exposed as a “political and judicial bluff 

package.”cdxiv  This case encompasses many of the concerns expressed in this paper and may be 

the start of a process toward an international treaty body.

Another consideration for the prosecutions in Kenya is the condition of Kenya in general. 

Kenya is still recovering from the post election violence that claimed the lives of 1,300 people. 

The country still has not decided how it will begin to address the atrocities that rocked the nation 

in late 2007 and early 2008.  Perhaps, the international community should help Kenya grapple 

with these difficult issues first before adding more strain on an already strained system. 

B. An International Court for Pirates 

Another possible solution could be the establishment of an international or regional court 

for pirate prosecutions. Following the Security Counsel’s adoption of Resolution 1851, Egypt 

suggested the creation of an ad hoc international criminal court by the Security Council.cdxv  This 

idea has also been proposed by Anatoly Kolakin, Chairman of the Russian Association of 

International Law and a Judge on the International Tribunal for the Law of the Sea.cdxvi  There are 

several problems with this idea.  Somalia is opposed establishing an international court for 

5



Student # 2607417

prosecuting pirates.cdxvii  Since it is mostly Somali nationals who would be before the court, this is 

a big concern.  Also, establishing a court would demand a lot of resources and at this time there 

does not seem to be enough support for this idea to raise the amount of resources necessary to 

establish a new court. 

An alternative suggestion would be to expand the jurisdiction of the International 

Criminal Court (ICC) or the International Tribunal for the Law of Sea (ITLS) to include piracy. 

One benefit of including the ICC is that would give the United States an opportunity to connect 

to the Court.cdxviii  One problem with using the ICC is that the Court cannot hear cases against 

juveniles. cdxix  Thus, the international community would still be in a position of having to find a 

venue for prosecution.cdxx  The ITLS hears cases that arise under UNCLOS, which does address 

piracy.cdxxi  However, the ITLS is not a criminal court, it hears disputes between states that arise 

from UNCLOS, thus it would not be the proper venue. 

C. Capturing States Prosecute 

The last option, besides resorting to a catch and release policy, is for the State who 

capture pirates prosecute them.  The Western states involved in capturing pirates have been 

resistant to this idea for several reasons. The main reason is that the capturing states do not wish 

to become legally responsible for the pirates.cdxxii   Also, the capturing state may not have the 

legal framework to prosecute. These concerns are not insurmountable and are more easily 

addressed than the reorganization and overhaul of the Kenyan judicial and penal systems.  

The first concern of the capturing state is that they do not want to be legally responsible 

for the pirates.  The problem with using this is a reason for not prosecuting is that by bringing the 

pirates onto the ship and bringing them under the control of the officials of the capturing state, 

they have assumed legal responsibility.  The fact that the pirates are not on the “territory” of the 
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state does not prevent legal rights from attaching.  As was seen in the jurisprudence of the 

European Court and the text of CAT, the obligations states have under human rights treaties 

apply on ships.  As a result, even if the state chooses not to prosecute, it can still be held 

responsible for violations by third states despite the fact that the pirate never set foot in the state. 

Additionally, if the capturing states are going to assume responsibility for capturing criminals 

then they should be prepared to accept responsibility for the prosecution. 

Many European states wish to avoid the complications that may arise if the pirates apply 

for asylum following their sentence.  This is a significant concern for many of the European 

states participating in the capture of pirates.  There is some merit to wanting the keep criminals 

out of the state after their prison sentence has ended.  However, sending the pirates to Kenya 

where they faced human rights abuses is not the answer.  Each state should accept responsibility 

for prosecution because the capturing states by and large have the resources and the judicial 

system to prosecute and incarcerate the pirates in a way that will not threaten their human rights. 

If, after the end of the prison sentence a pirate wishes to seek asylum, then the state should allow 

the procedure the state created for asylum requests to operate.  

Finally, some states lack the legal framework to prosecute the pirates in the Gulf of Aden. 

For example, Denmark criminal statutes for piracy only apply when the ship or the victims are 

Danish.cdxxiii  This situation can be solved in a couple of ways.  One the state could amend its 

criminal procedures, as France has done by reincorporating piracy into its penal code, or the state 

can do what Denmark did, which is create a prosecution agreement with a state in the European 

system.  Denmark made an agreement for the Netherlands to prosecute pirates captured by Dutch 

forces.cdxxiv  This solution guarantees that the pirate will be entitled to the same protections he 

would have received if the Dutch had prosecuted.  Prosecution by the capturing states is the 
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solution to the pirate problem that best protects human rights practices, yet it is still not viewed 

as a serious option.cdxxv
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