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Introduction
A general culture of impunity exists in Africa with respect to human rights abuses, war
crimes, and crimes against humanity committed across the continent.1 Violations of customary
international law2 and humanitarian law occur frequently and without legal action against those
responsible, including past leaders such as Mobutu Sese Seko in what is now the Democratic
Republic of the Congo,3 Idi Amin in Uganda,4 Hissène Habré in Chad,5 and Sid Taya in
Mauritania.6 The trend of impunity continues today, with those currently in power such asRobert
Mugabe in Zimbabwe7 and members of the Sudanese government in Khartoum responsible for the
genocide (or at a minimum, for complicity in genocide) in Darfur.8 The general failure of both
municipal courts and the international community to hold accountable those responsible for such
crimes creates further injustice for the victims, instills disrespect for the rule of law, and can further
protract conflicts.
Central reasons for this failure include the fact that some African states lack an independent
judiciary, restrict the free press, respond to political opposition with violence, and suffer from
widespread corruption.9 Hundreds of thousands of lives have been lost in conflicts around the
continent, including particularly large conflicts in Rwanda, Burundi, the Democratic Republic of
the Congo, Sierra Leone, and Sudan.10 Additionally, political persecution of vocal opponents,
journalists, and human rights advocates remains common practice in many African states.11 As one
scholar noted on the widespread problem of human rights abuses in Africa, “ . . . domestic judicial
institutions are not enough to guarantee the human rights enshrined in the national constitutions,
domestic legislation, and international law. Additional mechanisms are clearly needed for effective
response.”12
Although notions of amnesty and forgiveness are important to several traditions of African
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peacemaking,13 impunity is not. The diversity of dispute resolution traditions in Africa has
produced several transitional justice mechanisms, ranging from the Gacaca community courts in
Rwanda14 to the Truth and Reconciliation Commissions in Sierra Leone, Chad, Ghana, Nigeria,
Uganda, and South Africa.15 The African Commission for Human and Peoples’ Rights (hereinafter
African Commission) is another forum where people can file claims, even though the
Commissions’ reports are not binding on member states. The International Criminal Tribunal for
Rwanda (hereinafter ICTR) and the International Criminal Court (hereinafter ICC) are criminal
tribunals that have tried alleged perpetrators ofcrimes against humanity with most of the due
process safeguards envisioned in the African Charter. Individuals, however, are not permitted to
bring charges in either of theses courts. Despite the successes of many of these models in
promoting peace and transitional justice, there is no permanent judicial institution for the continent
that individual Africans can utilize to bring human rights abusers to justice with an enforceable
court order.
Given the scale of many of these offenses, it is hard to imagine that there are not at least
some victims or groups of victims who want to press charges against the perpetrators. These
claims, civil or criminal, may not be pursued in domestic courts forseveral reasons. First, in areas
of prolonged, intense conflict, fighting may render domestic courts inoperative or prevent people
from accessing the courts. Second, many Africans are too poor to afford initiating a court case.
Third, many African governments, especially those that perpetrate or are complicit in crimes
against humanity, do not have a sufficiently independent judiciary that would try government
officials in a fair manner.16 In effect, there is often no guarantee to a fair trial in domestic courts,
despite codification of fair trial rights in article seven of the African Charter on Human and
Peoples’ Rights (hereinafter Banjul Charter).17 Article 7(1) of the Banjul Charter provides:
Every individual shall have the right to have his cause heard. This comprises: (a)
the right to an appeal to competent national organs against acts of violating his
4
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fundamental rights as recognized and guaranteed by conventions, laws, regulations
and customs in force; (b) the right to be presumed innocent until proved guilty by a
competent court or tribunal; (c) the right to defence, including the right to be
defended by counsel of his choice; (d) the right to be tried within a reasonable time
by an impartial court or tribunal.18
All fifty-three member states of the African Union (hereinafter AU) have ratified the Charter and
are obligated to incorporate its principles into their domestic law.19 Despite states’ widespread
acceptance of these substantive legal rights, many have been slow to integrate them effectively into
domestic judicial systems, leaving individuals with no judicial recourse.
The Banjul Charter represents a groundbreaking human rights treaty that includes a variety
of approaches to human rights. For example, the Charter contains liberal western notions of civil
and political rights related to the exercise of free will and equality before the law, as well as
economic, social, and cultural rights which seek an equal distribution of social and economic
goods.20 One African innovation to international human rights law was the inclusion of “solidarity
rights” (also known as peoples’ rights) into the Charter, which characterizes those rights belonging
to groups of people as a whole. This innovation stemmed largely from the high importance of
family and community in mostAfrican cultures – values that also inspired duties the Charter places
on citizens, including duties to the family, society, state, and international community to respect
others without discrimination, to develop family, to serve the nation, to pay taxes, and to promote
African unity.21
Attempting to further protect human rights, twenty-three member states of the African
Union ratified a protocol that established an African Court of Human and Peoples’ Rights
(hereinafter ACHPR) that seeks to adjudicate claims of human rights abuses.22 Although the AU
selected judges for that Court in July 2006, the AU decided to merge that Court with the yet-to-be
established Court of Justice of the African Union (hereinafter CJAU) to create a Court of Justice
and Human Rights (hereinafter CJHR). The details of the merger are unclear – the AU expects
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their experts to submit a draft protocol of the functions, jurisdiction, and rules of procedure of the
newly merged court in January 2007. Analysis of the rules of procedure of the two initial courts,
the ACHPR and the CJ, will help to predict the rules of the new court.
Regardless of what the final rules permit,there is a clear need for individuals to bring
claims against government and military officials, especially in countries whose court systems are
underdeveloped and/or unable to hear cases against members of its own government. In some
instances, these individuals have no other form of redress. Additionally, strong enforcement
mechanisms are needed to ensure the legal remedies actually redress individual grievances and
guarantee that the new court’s judgments are not as toothless as other regional human rights
bodies. This paper will demonstrate that although the need for individual standing and strong
enforcement mechanisms may frustrate state sovereignty, they are necessary components of an
effective human rights machinery.
This paper argues that individual and NGO standing and strong enforcement mechanisms
are paramount to the success of the new court if it seeks to protect human rights effectively. Part I
provides background on the establishment and relevant rules of procedure of the African
Commission on Human and Peoples’ Rights, the African Court of Human and Peoples’ Rights, and
the Court of Justice of the African Union. Part II analyzes the enforcement mechanisms and the
ability of individuals to file claims before regional judicial bodies, specifically the European Court
of Justice, the European Court of Human Rights, and the Inter-American Court of Human Rights.
Part III applies the lessons learned from regional courts to the newly merged court and argues for
more stringent enforcement mechanisms and against the probable requirement of state consent to
individual standing. Part IV examines and rebuts the main arguments against these
recommendations for the new court.
The new merged court, the Court of Justice and Human Rights, would be more effective in
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protecting human rights if it eliminated the requirement of state consent to individual standing and
its judgments had stringent enforcement mechanism. Simply put, when a state commits human
rights abuses, it will not knowingly subject itself to criminal prosecution. Without the threat of
enforceable judgments against governments that abuse human rights, little progress will be made
against the most egregious regimes, and the justice will continue to elude the neediest victims.

I.

Continental Judicial Bodies in Africa
Two continentwide judicial bodies exist in Africa: the African Commission on Human

and Peoples’ Rights, located in Banjul, the Gambia (hereinafter African Commission), and the
African Court on Human and Peoples’ Rights, which likely will be located in Arusha, Tanzania.23
A third body, the Court of Justice of the African Union, has yet to be established due to a lack of
ratifications of the relevant protocol. Below is an analysis of the availability of individual standing
and the enforcement mechanisms of each of these institutions. The focus on the latter two courts is
important because the AU voted to merge them into the new Court of Justice and Human Rights.
b. African Commission on Human and Peoples’ Rights
An examination of the African Commission is necessary because it provides the
background for cases submitted before the African Court on Human and Peoples’ Rights. The
predecessor to the African Union, the Organization of African Unity (hereinafter OAU),
established the African Commission through the Banjul Charter.24 Besides being the premier
human rights instruments in Africa that every member state has ratified, the Banjul Charter
established the rules and procedures for the African Commission. With only eleven members25
who serve six year terms,26 the Commission’s mandate is to promote and protect human and
peoples’ rights and in particular,
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(a) To collect documents, undertake studies and researches on African problems in
the field of human and peoples’ rights, organize seminars, symposia and
conferences, disseminate information, encourage national and local institutions
concerned with human and peoples’ rights, and should the case arise, give its views
or make recommendations to Governments.
(b) To formulate and lay down, principles and rules aimed at solving legal problems
relating to human and peoples’ rights and fundamental freedoms upon which
African Governments may base their legislations.27
Although this mandate may give the Commission broad advisory and investigatory powers, it fails
to ensure that state parties comply with the Commissions’ recommendations.
i.

Individual Standing

Individuals can bring claims before the African Commission, but under Article 55 of the
Banjul Charter, a simple majority of Commission members must vote to consider the
communication.28 Article 56 puts even more stringent requirements on individual communications:
they cannot be anonymous, they must be compatible with the Charter, they cannot be written in
disparaging or insulting language, and cannot be based exclusively on information from mass
media.29 Further, individuals must submit the communication within a “reasonable time” after
exhausting local remedies (unless it is “obvious” that pursuing local remedies would be an “unduly
prolonged” process) and cannot submit cases that states have already settled in accordance with the
principles of the Banjul Charter.30 The latter group of requirements imposes an undue burden on
individuals without the financial means to go through several rounds of domestic litigation before
filing a complaint. Further, the vagueness of the requirement that communications must be
submitted within a “reasonable time” after exhausting local remedies can potentially be used
arbitrarily against a petitioner to block his claim.
ii.

Enforcement Mechanisms

As mentioned previously, perhaps the biggest drawback of the African Commission is that
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its reports are not binding on state parties – a significant obstacle to the enforcement of human and
peoples’ rights in Africa. Although advisory opinions and reports can send an important message,
they do not compel persistent and egregious human rights abusers to reform. For this reason,
critics fault the Commission for lacking the teeth necessary to affect real and positive change on
the human rights landscape.31
With the advent of the newly merged Court of Justice and Human Rights, the AU has the
great opportunity to solve two fundamental problems that plague the Commission: the considerable
barriers to individual and NGO standing and the complete lack of enforcement mechanisms to
ensure that parties comply with judgments.
c. Court of Justice of the African Union
Article 18 of the Constitutive Act of the African Union established the Court of Justice of
the African Union (CJAU).32 The Protocol providing for the details of the CJAU’s composition
and functions requires fifteen member states’ ratification before the instrument can enter into
force.33 As of August 2006, only twelve of the requisite fifteen states had ratified the protocol.34
Unlike other regional courts, the CJAU is designed primarily to focus on disputes over AU
protocols and questions of international law, not as a forum for individuals to gain legal redress.
Under article 19 of the protocol, CJAU jurisdiction includes disputes over African Union law,
policy, and treaties; any question of international law; and any matters that state parties agree to
have heard by the Court.35 Further, according to Article 19 of the relevant protocol, the Court can
hear disputes over “the existence of any fact which, if established, would constitute a breach of an
obligation owed to a State Party or to the Union,” and “the nature or extent of the reparation to be
made for the breach of an obligation.”36 The Assembly of the AU can confer jurisdiction on the
Court to hear any type of dispute not referred to in Article 19.37
i. Individual Standing
9
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Article 18 of the establishing protocol, governing the eligibility to submit cases, provides
that the following groups can submit claims before the CJ: state parties to the CJ protocol, various
African Union organs, and third parties under conditions to be determined by the Assembly of the
African Union and “with the consent of the State Party concerned.” 38 Further, section two of the
same article requires that the “conditions under which the Court shall be open to third parties shall,
subject to the special provisions contained in treaties in force, be laid down by the Assembly . . .
”.39 Although this provision is open-ended, it is clear that a state party must explicitly consent to
the submission of third party claims to the CJAU before such a claim can be brought against it.40 It
is unlikely that many states will consent to such claims becauseno incentive exists to expose
themselves to liability from individual plaintiffs.
In a somewhat vague manner, the protocol requires that a third party claim not place parties
in a “position of inequality” before the Court.41 It is unclear whether this clause pertains to the
retention of counsel, the filing of amicus briefs, or the equality of procedures in general. Notably,
the protocol prohibits disputes involving non-member states from appearing before the court.42
ii. Enforcement Mechanisms
The protocol establishes a strong mechanism to enforce the CJAU’s judgments. The
protocol requires state parties to comply with and guarantee execution of a judgment in any dispute
to which it is a party.43 When a party fails to comply with the judgment, the CJAU may refer the
matter to the AU Assembly of Heads of State, which can take measures to give effect to the
judgment, including the imposition of sanctions.44 Although these enforcement provisions are
strong, the small likelihood that the CJAU will hear individual claims reduces its effectiveness for
individuals.
d. African Court of Human and Peoples’ Rights
The Protocol establishing an African Court on Human and Peoples’ Rights (ACHPR) came
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into force on January 25, 2004.45 The Executive Council of the AU decided on January 22, 2006,
to elect the first eleven judges of the Court,46 who were sworn in at the Court’s first meeting in July
2006.47 The ACHPR permits parties to bring allegations of human rights violations on the basis of
any international legal instrument, including international human rights treaties ratified by the
relevant state party.48 The ACHPR can use the Banjul Charter, as well as “other relevant human
rights instruments ratified by the States concerned” as the sources of relevant law.49 There is no
provision requiring cases be of a certain gravity to be heard – permitting the resolution of a broad
range of human rights violations. Although forty-eight states signed the protocol, only twentythree states ratified the protocol as of July 25, 2006, and the Court’s decisions are only binding on
those twenty-three states.50
iii. Individual Standing
Former chair of the African Commission, Ambassador Badawi, noted that “[t]he question
of allowing NGO’s and individuals to submit cases to the Court was one of the most complicated
issues during the consideration of the Draft Protocol,”51 most likely due to states’ sovereignty
concerns. According to Article 5 of the Protocol establishing the Court, the following parties can
submit claims before the ACHPR: the African Commission, a state party that has lodged a
complaint with the Commission, a state party against which a complaint has been lodged at the
Commission, a state party whose citizen is a victim of a human rights violation, and African
Intergovernmental Organizations.52 When a state party has an interest in a case, it may file a
petition to join.53 Notably, a state is permitted to file a claim on behalf of an aggrieved citizen, but
that citizen is not automatically allowed to file a claim him or herself. Unfortunately, the
considerable barriers to individual claims before the Commission discussed previously likely will
reduce the pool of such claims the Commission refers to the ACHPR.
Importantly, Article 5(3) of the Protocol permits individuals and non-governmental

11

Nick Leddy
Final Paper

International Courts
Profs. Heywood and Brantley

organizations with observer status at the African Commission for Human and Peoples’ Rights to
file claims before it.54 Under Article 34(6), however, the state party must explicitly declare its
support of the Court’s competence to hear any petition under Article 5(3).55 Requiring state
consent to individual standing likely will preclude any individual claims from being heard,
especially from any suspect state that does not want to expose itself to liability in a human rights
court. This clause protects state sovereignty in a meaningful way, but by doing so remains an
impediment to the realization of the important goal of ending impunity for human rights abusers.
So far, Burkina Faso is the only state that has formally declared it will permit individuals to file
claims under Article 34(6).56
Article 10(3) requires that “any person, witness or representative of the parties who appears
before the Court, shall enjoy protection and all facilities, in accordance with international law,
necessary for the discharging of their functions, tasks and duties in relation to the Court.”57 This
clause represents another important mechanism that will protect individuals and groups that seek to
appear before the ACHPR, as well as any witnesses who testify on their behalf – a crucial task for
the effective protection of human rights.
Although the Protocol is silent on the issue of exhausting local remedies, international law
generally requires the applicant to utilize, or make a good faith effort to utilize, all available
domestic judicial and administrative procedures before seeking international remedy. The Banjul
Charter makes an exception for those cases unduly prolonged by local procedures.58 As with the
African Commission, the requirement of exhaustion of local remedies may bias those without the
resources to work their way through the domestic legal system. This general requirement fails to
acknowledge that in Africa, there are instances where no domestic remedies exist to protect a
party’s human rights (either due to live conflict, lack of infrastructure, or contrary domestic law or
policy). Relaxing the interpretation of this requirement would therefore better serve those people
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the ACHPR seeks to protect.
iv. Enforcement
Under Article 27, when the ACHPR holds proceedings and determines that there was a
violation of a human or peoples’ right, it will order a remedy for that violation, including the
payment of fair compensation or reparation.59 In cases of extreme gravity and urgency, and when
necessary to avoid irreparable harm to individuals, the Court shall adopt such provisional measures
as it deems necessary with respect to the remedy required.60 The ACHPR’s ability to grant fair
compensation and reparations isan enormous one that should not be taken lightly. Such remedies
are crucial to restoring the victim to the status quo and serve as an important deterrent because
other states would be less likely to repeat abuses if they know they will be subject to stiff financial
penalties.61 If the Court chooses a broad interpretation of Article 27, it will be able to grant
structural remedies or order non-compliant states to stop practices and revoke laws that violate
human rights.62
The Court’s decisions are final and not subject to appeal.63 All -twenty-three state parties to
the Protocol have agreed to comply with judgments in any case to which they are parties within the
time stipulated by the Court and to guarantee its execution.64 This last clause is problematic
because it places the onus on the state to enforce judgments against itself for violating human
rights treaties. The clause also ignores the highly likely proposition that a state guilty of violating
its citizens’ human rights will fail to respect an ACHPR order requiring it to change its behavior or
compensate victims.
The use of public shaming is another enforcement mechanism at the ACHPR’s disposal.
Article 31 requires the Court to report annually to the AU Assembly and include the cases in which
a state failed to comply with the Court’s judgment.65 When considerable aid and trade packages
are linked to good governance and respect for human rights, the threat of such shaming can have a

13

Nick Leddy
Final Paper

International Courts
Profs. Heywood and Brantley

strong impact on state behavior.66 The AU Assembly also has the powerunder the AU Constitutive
Act to take affirmative action, such as the passing of resolutions urging compliance with the
Court’s orders67 or applying economic sanctions to a non-compliant state.68
Lastly, the Protocol’s requirement that the Court render its judgment within ninety days
after completing its deliberations69 promotes efficiency and helps ensure that justice is not delayed.
Although this judgment is final and not subject to appeal, the Court may review it later if new
evidence is found.70 The finality provision, with its safeguard for good cause, also promotes
efficiency and effective enforcement.
iii.

Advisory Jurisdiction

It is also important to note the ability of “any African organization recognized by the OAU”
to bring a matter to the Court for clarification of any legal issue related to the Banjul Charter, the
Protocol, or importantly, to “any other pertinent human rights instrument ratified by the States
concerned.”71 Although the definition of a “recognized” organization is unclear, this provision
broadens the ability of individuals and NGOs to at least resolve questions of international or
human rights law before the Court. The subsequent advisory proceeding may not be binding on a
state party, but it will carry substantive legal weight and would make a good bargaining tool should
individuals or NGOs seek to negotiate with the offending state party.

V.

Comparative Analysis of Other Regional Human Rights Systems
Many scholars note the utility of comparing regional human rights systems.72 In arguing

the need for an effective African Court to try alleged human rights violators, one scholar notes that
“the relative successes of the InterAmerican and European regional human rights systems – both
of which rely on courts for their effectiveness gave further impetus to the growing call for a human
rights court in Africa.”73 A comparative analysis of these institutions will reveal the strengths and
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weaknesses of each system and how their positive aspects can best be applied to the African
context.
b. European Court of Justice
The treaty establishing the European Coal and Steel Community also established the
European Court of Justice (hereinafter ECJ) in 1951, which became an independent institution in
1958.74 After undergoing several transformations, theECJ became the highest court in Europe that
governs matters related to the European Community (hereinafter EC). In October 1988, the
European Council set up an autonomous Court, the Court of First Instance (hereinafter CFI), to
assist the ECJ in hearing specific actions or proceedings and to serve as a court where individuals
could file claims on matters related to EC law.75 The CFI thus enabled the ECJ to focus on
ensuring the uniform interpretation of EC law. The Court of Justice has played a central role in the
progress of European integration, especially through its case law, and in the establishment of the
European Community.76
i. Individual Standing
According to EC law, individuals and economic operators enjoy various remedies for their
legal claims.77 Although private parties cannot bring a case before the ECJ, they can bring a
lawsuit in a member state’s national court and ask that court to refer questions of EC law to the
ECJ for a preliminary ruling under Article 234 of the treaty that governs the EC.78 It is important
to note that the ECJ does not work under a certiorari system like the U.S. Supreme Court.79
Notably, private tribunals such as arbitration panels cannot refer claims; only those bodies that
satisfy a set of factors regarding independence, procedure, and permanence can refer cases to the
ECJ.80
As a second route to achieve legal redress, individuals and economic operators have the
right to bring an action to nullify an EC organ’s decision according to Article 230 of the EC
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Treaty.81 Article 230 limits the conditions on which such standing can occur, however, by narrowly
defining the concept of individual concern.82 The ECJ has actively rejected proposals to broaden
the scope of petitioners eligible under Article 230.83
Both individuals and member states can file claims regarding the interpretation and
application of EC law with the Court of First Instance (CFI). A party can then appeal CFI
judgments to the ECJ, which only decides matters of law. Causes of action that can be brought
before the CFI include actions for an EC institution’s failure to act and action for the reparation of
damage caused by an EC institution’s unlawful conduct. The CFI can also decide cases based on
subject matter jurisdiction, including agriculture, state aid, social policy, and regional policy,
among others. This relatively broad jurisdictional grant encompasses several potential human
rights claims and therefore can act as an alternative avenue for an individual victim’s redress.
ii. Enforcement
Of all the institutions surveyed in this paper, the ECJ has the most strict and effective
enforcement mechanisms. Its rulings have direct effect and primacy over the national law of all
EC member states.84 The direct effect of EC law in member countries means that parties can
invoke that law before any national court of a member state.85 Invocation of EC law before
domestic courts gives a consistency to law throughout the member states, thereby promoting more
rapid integration. Primacy, also known as supremacy, means that EC law always trumps
conflicting municipal law – another factoradding to the consistency of EC law.86 Additionally, the
ECJ recognizes a state liability doctrine, which makes member states liable, in specific
circumstances, to pay damages to individuals and economic operators for violations of EC law.87
Although the principles of direct effect, primacy, and state liability infringe to some extent on state
sovereignty, they make for a strong, unified, consistent approach to matters of social and economic
integration88 – issues that will be highly relevant to Africa’s new CJHR.
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c. European Court of Human Rights
The European Court of Human Rights (ECHR) is a central human rights body in
Europe89 and is among the most progressive in the world in its permission of individual standing
and its enforcement of judgments. In 1950, the Council of Europe adopted the Convention for the
Protection of Human Rights and Fundamental Freedoms (hereinafter European Convention), which
established the ECHR in conjunction with the European Commission on Human Rights
(hereinafter European Commission).90 The European human rights machinery began slowly 
although 5,960 complaints were filed with the Commission between 1959 and 1972, it only
admitted 120 cases, ten of which were referred to the ECHR.91
i. Standing
Initially, individuals did not have direct standing before the ECHR. Member states could
file claims against one another pursuant to article 33 of the Convention. Private parties, however,
had to apply to the European Commission of Human Rights, which would file a case in the ECHR
on the individual’s behalf if it found the case to have merit. Mirroring the current situation with
the ACHPR, European states could choose whether to adopt ht e specific clause providing
individual access to the Commission.92 In 1994, Protocol 9 changed this process when it enabled
individual applicants to bring their cases before the ECHR, but was subject to ratification by the
respondent state and approval from a screening panel.93
After coming into force on 1 November 1998, Protocol 11 revolutionized the human rights
machinery in Europe. Protocol 11 replaced the existing, part-time Court and European
Commission of Human Rights with a single, full-time Court.94 The protocol also assigned the
ECHR the powers and functions of the old Commission, and significantly, provided for individual
standing before the ECHR.95 All states parties accepted the jurisdiction of the Court to rule over
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cases brought against them by individuals.96
Article 34 of the current European Convention (incorporated as a result of Protocol 11)
greatly broadened the ability of individuals to seek legal redress for human rights abuses and
provides model language for the rest of the world. It reads,
Article 34. Individual applications
The Court may receive applications from any person, non-governmental
organisation or group of individuals claiming to be the victim of a violation by one
of the High Contracting Parties of the rights set forth in the Convention or the
protocols thereto. The High Contracting Parties undertake not to hinder in any way
the effective exercise of this right.
While the first sentence encapsulates the substance of the article, the second sentence is perhaps
more important because it prohibits state parties from interfering with the effective exercise of
individual applications. Such strong language represents a movement away from traditional statecentered international law and virtually guarantees individual Europeans the right to be file
applications alleging human rights violations, either committed by a state or a private party. If the
African Court followed this practice, and permitted individual applications without reservation, it
would accomplish more fully its mandate to promote and protect human rights on the African
continent.
1. Proposed Law – Protocol 14
Over the three years following the adoption of Protocol 11, the ECHR caseload grew at an
unprecedented rate. Due in some respect to the drastic enlargement of the European Community,
the total number of applications to the ECHR increased from 5,279 in 1990 to 10,335 in 1994
(+96%), 18,164 in 1998 (+76%) and 34,546 in 2002 (+90%).97 The number of applications the
ECHR decided rose from 5,979 in 1998 to 13,858 in 2001, an increase of approximately 130%.98
This increase in volume led the ECHR to pursue further reforms in Protocol 14 to promote
judicial economy and the efficient processing of claims. Russia is the only one of the forty-six
member states of the Council of Europe that has not ratified Protocol 14,thus preventing the
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protocol from entering into force.99 Protocol 14 would stem the increasingly large flow of
individual claims before the court and “improve[s] and accelerate[s] the execution process” with
respect to ECHR judgments.100 The protocol would permit individual judges, instead of groups of
three judges, to either accept or deny an individual petition. Also, a panel of three judges could
rule on a case when highly similar precedent gives a clear answer as to the outcome. Despite the
criticism of some observers who want a more universal consideration of petitions,101 Protocol 14
seeks to shift the ECHR focus to those petitions that allege “serious harm” instead of those that
allege lesser harms – largely because of the overwhelming case load the court faces.
Protocol 14 has another mechanism to limit the number of applications before the ECHR it amends Article 35 of the European Convention to require the ECHR to declare an application
inadmissible if it is “incompatible with the provisions of the Convention or the Protocols thereto,
manifestly ill-founded, or an abuse of the right of individual application” or if “the applicant has
not suffered a significant disadvantage.”102 The latter clause makes an exception for those
instances where “respect for human rights as defined in the Convention and the Protocols thereto
requires an examination of the application on the merits and provided that no case may be rejected
on this ground which has not been duly considered by a domestic tribunal.” Despite this
exception, the refusal to hear cases where the applicant has not suffered a “significant
disadvantage” is problematic. What constitutes a “significant” violation? It is difficult to quantify
degrees of human rights violations in an attempt to describe those more serious harms – all
violations involve an infringement on a fundamental right and can therefore be damaging to the
complainant.
ii. Third Party Intervention
Third parties can intervene only in cases of individual applications and only with regard to
the state in question.103 These parties can submit documents and participate in hearings in all cases
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before a chamber or the Grand Chamber.104 The President of the ECHR may also permit, in the
interest of justice, third parties to participate in hearings or submit documents.105
iii. Enforcement Mechanisms
Article 46(1) of the European Convention obliges states to “undertake to abide by the final
judgment of the Court in any case to which they are parties.”106 This undertaking requires states to
remedy both the damage to individual applicants (individual measures), as well as to take general
steps to change the violating law, policy, or practice so as to prevent similar violations from
occurring in the future (general measures).107 Individual measures often include a payment of
monetary damages to the applicant to cover expenses and restore the victim to the status quo, but
can also be nonmonetary damages including the reopening of unfair procedures, destruction of
illegally gathered information, or revocation of deportation.108 General measures include a review
of legislation, rules, regulations, or case law in order to help prevent similar violations in the
future.109
In a notable bow to state sovereignty, states have substantial freedom in the choice of the
individual and general measures they take to meet these requirements, as demonstrated in the
ECHR judgment in Scozzari and Giunta v. Italy in 2000.110 Acting as a check on state discretion,
the Council of Europe’s Committee of Ministers closely monitors the states’ choices, but cannot
compel the state to do comply with an ECHR judgment. As the main political body of the Council
of Europe, the Committee of Ministers can require reports from the state party, and in conjunction
with the Directorate of Human Rights, recommend action for the state to follow. In sum, the
Ministers’ supervisory power has no bite.
In contrast to the ECJ, the ECHR does not have direct effect.111 Although the European
Convention applies to all member states, domestic law governs the effect of ECHR decisions in
20
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practice.112 The ECHR does not have offices in each country to oversee the implementation of its
judgments, instead national courts have a good amount of discretion to enforce ECHR decisions.113
Depending on the political structure of the member state, either a national court can invoke the
Convention, or the government incorporates the Convention into the domestic legal system.114 In
either situation, the domestic government interprets and applies the law. The oversight of the
Committee of Ministers helps to ensure implementation through political bargaining and close
monitoring of the situation, but does not have a strong enforcement mechanism to ensure
implementation, thus leaving the execution of the law to state parties.
1. Proposed Law – Protocol 14
As discussed previously, Protocol 14 requires Russia’s ratification before it enters into
force.115 Article 16 of Protocol 14 provides forthe amendment of article 46 of the European
Charter governing the binding force and execution of ECHR judgments. Under Protocol 14,
Article 46 would require all state parties to abide by the final judgment of the ECHR in any case to
which they are a party.116 The final judgment would then be sent to the Committee of Ministers,
which supervises its execution and can, by a 2/3 vote, refer the matter back to the ECHR for
infringement proceedings if there is a problem with state interpretation or enforcement of the
judgment.117 If the ECHR determines the state failed to correctly interpret or enforce the judgment,
the ECHR refers the matter back to the Committee of Ministers, who will take steps to remedy the
situation.118 As the ECHR notes in its own internal documents, “The Convention is now one of the
keystones of the European political framework precisely because the execution of each individual
judgment in which a state is found to have violated the Convention is closely and systematically
monitored by the other states through their representation in the Committee of Ministers.”119
The Explanatory Report to Protocol 14 also recommends that states give retroactive effect
to ECHR measures and remedies and that the Committee of Ministers to prioritize consideration of
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judgments that identify structural problems that are responsible for a significant number of
repetitive applications in an attempt to solve and dismiss those problems efficiently.120 The most
significant amendment to the European Convention, however, would enable the Committee of
Ministers to bring infringement proceedings in the ECHR against any noncompliant state party.121
These changes implement a concrete set of procedures to overview the implementation of ECHR
judgments. Although they do not go as far as the Court of Justice of the African Union and permit
the sanctioning of a violating party, a mechanism exists that closely monitors state compliance.122
The ACJHR should at a minimum have such a monitoring mechanism, but would be more
effective in implementing judgments with the threat of sanctions.
d. Inter-American Court of Human Rights
Upon the American Convention on Human Rights’ entry into force (hereinafter American
Convention), the Organization of American States established the Inter-American Court of Human
Rights (hereinafter IACHR) in 1979 to promote and protect human rights in the Convention.123
Although the Court has successfully adjudicated many human rights cases, its effectiveness is
limited because only state parties and the Inter-American Commission on Human Rights
(hereinafter Inter-American Commission) can file claims, and its decisions are not binding on state
parties.124 Further weakening the IACHR, state parties can withdraw at any time from the court’s
already limited jurisdiction.
i.

Individual Standing

Unlike the ECHR, private individuals and organizations not have direct standing before the
IACHR. Only member states and the Inter-American Commission can submit cases to the
Court.125 As one observer noted, the narrower terms of access explains why the IACHR issued
only one-tenth of the judgments that the ECHR gives per year.126
Individuals, NGOs, and groups can file claims with the Inter-American Commission, which
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can then refer the case to the IACHR, but in practice, such activity is rare. One observer noted the
negative effect of the absence of individual standing and the lack of funding for the IACHR as
compared to other institutions:
While the ECHR has eventually become a fundamental institution, much cherished
by its constituency for fostering democracy and individual’s rights and freedoms in
Europe, in Latin America the IACHPR is still coping with uneven and erratic
support. In 1998, the Inter-American Court’s budget was only four percent of that
of its European analogue. It had one-tenth of the personnel and no fund to assist
claimants to pay the costs of litigation. At the same time, its docket is as crowded as
ever.127 (emphasis added)
In sum, the lack of funding, compounded with its inability to hear individual complaints,
makes the IACHR a weak court.
ii.

Enforcement

The judgments of the IACHR are final and not subject to appeal.128 If parties disagree
over the meaning or scope of the judgment, the IACHR reserves the right to interpret the judgment
at the request of the parties, as long as the request is made ninety days from the judgment.129
Article 68 of the American Convention requires state parties to comply with the IACHR judgment
in any case to which they are parties.130 Beyond this clause, however, there is no machinery to
oversee or ensure states’ compliance with the judgments. The American Convention even permits
domestic procedures regarding the collection of compensatory damages from a violator state to
trump the directions of the IACHR judgment.131 This clear bow to state sovereignty can preclude
one of the most critical forms of justice the IACHR is capable of delivering – the restoration of the
victim to the status quo.
Additional problems plague the IACHR. In contrast to the ECHR, where ratification of the
1950 European Convention and its relevant protocols implies state consent to ECHR jurisdiction,
states can give piecemeal consent to IACHR jurisdiction.132 For example, states can give consent
either unconditionally or on condition of reciprocity, for a specific period or for specific cases, by

23

Nick Leddy
Final Paper

International Courts
Profs. Heywood and Brantley

way of a declaration presented to the Secretary General of the Organization of American States
(hereinafter OAS).133 This practice significantly restricts access to and effectiveness of the IACHR
in that states can conveniently choose to only participate in those cases it deems politically
favorable. Further, several OAS member states do not cooperate with the IACHR - Peru and
Trinidad and Tobago went so far as to withdraw from the its jurisdiction.134 The resulting
atmosphere hampers the IACHR’s image and effectiveness.

VI.

Looking Forward to the new African Court
The application of lessons learned from Europe and the Americas with respect to

individual standing and enforcement of judgments will help Africa generate a more effective
and efficient Court of Justice and Human Rights. Having looked at the strengths and weakness
of other regional judicial systems, this section makes recommendations for the different
divisions of the newly merged court.
g. Background on the Merger: Court of Justice and Human Rights
The Assembly of the African Union decided to merge the Court of Justice of the African
Union (CJAU) and the African Court of Human and Peoples’ Rights (ACHPR) into the Court of
Justice and Human Rights of the African Union (CJHR) at the AU Summit in 2004 for their
increased effectiveness and to preserve scarce financial resources.135 In July 2005, the Assembly
decided that a single legal instrument would govern the merged courts.136 The Algerian Minister of
Foreign Affairs and the former President of the International Court of Justice, Mr. Mohamed
Bedjaoui, is in charge of drafting that instrument.137 In the 7th AU Summit held in Banjul, the
Gambia, the AU Assembly requested theAU Commission and Ministers of Justice further review
the Draft Protocol on the Statute of the African Court of Justice and Human Rights and make
recommendations to the AU in January 2007.138
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Unfortunately, the draft protocol contains no language on admissibility of individual
petitions or regarding enforcement mechanisms.139 The lack of a final governing instrument
prevents a fully accurate prediction of the CJHR, but because both its predecessor courts require
state consent for individual or third party standing, it is reasonable to believe the same requirement
will be in force in the new merged court.
Although many questions remain, it seems clear that the new court will separate into a
General Affairs Division and a Human Rights Division,140 mirroring the functions of its
predecessor courts, the CJAU and the ACHPR, respectively. Below are proposals to maximize the
effectiveness of each division based on the experiences of other regional human rights bodies and
their transferability to the African context.
h. Proposals for the General Affairs Division
Comparing the standing and enforcement rules of the CJAU and the ECJ is useful to
predict the correct policies for the General Affairs Division of the CJHR, because those courts have
a broadly similar mandate in that they handle general matters of regional law and policy regarding
social and economic integration.
i. Individual Standing
Noting that the CJAU deals primarily with AU law and policy and the enforcement of
various treaties, its restriction on individual standing is understandable because the relevant parties
to such disputes generally will be states. The possibility of individual claims should not be
precluded, however, as evidenced by the need to file such claims before the ECJ. Indeed, the ECJ
recently opened a second autonomous court, the Court of First Instance, to process individual
complaints and handle preliminary procedural and factual matters. After a few years of practice,
the General Affairs Division could copy this format if needed to make a more efficient and
effective system. The general workload of the new court and an estimation of the number of
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potential individual petitions, based on instances of alleged individual harm from the violation of
AU laws and treaties, would likely indicate whether the installation of an African Court of First
Instance is necessary.
ii. Enforcement Mechanisms
The General Affairs Division should keep the strong enforcement mechanisms of the CJAU
that permit the implementation of AU sanctions. Actual enforcement of judgments would make the
CJHR a substantive body with real world effects, as opposed to other human rights bodies that
often fail to implement change in state practice because they lack any legally binding authority.
To help further the important goals of law enforcement and regional integration, the new
court should adopt the ECJ principles of direct effect, primacy, and state liability. In practice, if a
state fails to implement an ECJ directive or implements it incorrectly, individuals can cite that EC
law in a municipal court, and the court will have to then set aside the provision in the national law
that conflicts with the EC directive.141 The same concepts should apply to African states, as such
practice firmly ingrains the regional law into domestic law, thus promoting a closer, more
integrated union.
Some critics may argue this approach embodies an unacceptable infringement on state
sovereignty. These critics would be forgetting the crucial point, however, that the EC member
states, much like the AU member states, came together to become a more powerful socially,
economically, and politically integrated union. To do so requires at least some sacrifice of state
sovereignty, for if each member state of the EC refused to directly apply EC law, or refused to be
liable for damages when violating the EC law, the efficacy of the union would be severely
diminished – in fact, such an arrangement would not be a union, but a mere list of states that
acknowledge each other’s presence.
e. Proposals for the Human Rights Division
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An analysis of the existing rules of standing and enforcement of the African Court of
Human and Peoples’ Rights (ACHPR), the European Court of Human Rights (ECHR) and the
Inter-American Court of Human Rights (IACHR) is useful to the Human Rights Division of the
Court of Justice and Human Rights (CJHR), because all these courts have a similar mandate to
protect and promote human rights for their respective continents.
i. Individual Standing
As demonstrated by the relatively high degree of effectiveness of the ECHR compared to
the IACHR, removing the barrier to individual standing before the CJHR is fundamental to the
protection of human rights in Africa. The new court should not mirror the preProtocol 9
procedures of the ECHR requiring state consent to individual, but adopt the newer ones, such as
Article 34 that provide for individual standing. The drafters of the protocol governing the new
court should take advantage of the decades of experience of the ECHR, which has continuously redrafted its rules to maximize effectiveness in promoting and protecting human rights in an
increasingly large jurisdiction.
The last clause of Protocol 14 limiting the ECHR consideration cases to those instances
where the applicant has suffered a “significant harm” should not be repeated in the new African
Court because it gives the judge too much discretion to limit the admissibility of cases. What
criteria determine a ‘significant’ human rights abuse versus an insignificant one, and why should
one deserve adjudication and not the other? In an important due process case in the United States,
the U.S. Supreme Court ruled that judicial economy and government efficiency are insufficient
reasons to deny someone a hearing and an opportunity to be heard when the government is alleged
to have deprived that person of life, liberty, or property.142 Similarly, the Human Rights Division
should not deprive an individual applicant the right to be heard when alleging violations of human

27

Nick Leddy
Final Paper

International Courts
Profs. Heywood and Brantley

rights. This opportunity is particularly important when the state violates the individuals’ rights and
cannot give a fair trial or an opportunity to be heard. In such cases, the new court may be the only
source for these applicants to seek legal redress.
ii. Enforcement Mechanisms
The new court should keep the enforcement mechanisms of the ACPHR, such as the
ordering of fair compensation and the flexibility of judgments in extreme situations. This practice
gives victims the redress sought and permits nontraditional or noneconomic remedies when
relevant.
Due to the fact that the protocol for the ACHPR currently puts the onus on states to enforce
judgments, the CJHR should adopt two of the main principles used the ECJ, namely direct effect
and state liability. Direct effect and state liability together will help instill CJHR law into member
states while holding them responsible for noncompliance or misapplication of CJHR law.
Adopting the ECJ’s third main principle of primacy would be problematic because having two
divisions with primacy would invariably lead to contradictory law and confusion among member
states.
The Human Rights Division can also learn the best avenue forward by examining some of
the shortfalls of the other regional human rights bodies. For example, the IACHR has no effective
oversight or enforcement mechanisms to ensure state compliance with its judgments. As
mentioned previously, the American Convention allows domestic procedures regarding the
collection of compensatory damages from a violator government to trump the Court’s judgment.143
While the ECHR goes one step further and permits the Committee of Ministers to closely review
the implementation of the ECHR directive, the domestic legal system still governs the
implementation of that directive. Both the IACHR and the ECHR’s bow to state sovereignty in
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implementing judgments can preclude the restoration of the victim to the status quo and therefore
should not be included in the new CJHR protocol. Adopting the more strict enforcement measures
of Protocol 14 to the European Convention, such as the oversight and referral powers of the
Committee of Ministers, would increase the CJHR’s effectiveness.
Another practice the Human Rights Division should avoid is the piecemeal consent to
IACHR jurisdiction, in contrast to the European Convention and its relevant protocols, which
imply unlimited state consent to ECHR jurisdiction.144 As noted earlier, the former practice
decreases a court’s effectiveness because states canchose not to participate in those cases it deems
politically inconvenient, or states can withdraw from the court’s jurisdiction altogether. The
protocol governing the CJHR should make it clear that ratification embodies the state’s complete
consent to CJHR jurisdiction.
f. Proposals for Both the Human Rights and General Affiars Divisions
With respect to third party standing, the admission of amicus curiae briefs before both the
ECHR and the IACHR resulted in a broader range of arguments before these courts, which further
develops their jurisprudence.145 Accordingly, third party standing before the international courts
can benefit the development of international law itself and should be encouraged at the CJHR.
To further increase its effectiveness, the CJHR should maintain the ACHPR’s ability to
shame noncompliant member states, as well as the provision requiring final judgment to be
rendered within ninety days of the end of deliberations – two mechanisms that promote the
importance and the finality of judgment, thus increasing respect for the rule of law.
When relevant, both divisions should require the protection of parties appearing before
the court – an important provision to ensure the safety and integrity of witness testimony. A court
cannot function without ensuring the safety of witnesses, as they are often a primary source of
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evidence in human rights cases.
Lastly, the new CJHR protocol should relax the provision requiring the exhaustion of local
remedies and consider the importance and relevance of this requirement on a casebycase basis.
As mentioned earlier, the lack of infrastructure, lack of an independent judiciary, or the presence of
active conflict can all result in the inability of an individual to utilize local remedies in many
African states. A good faith effort should be sufficient in most instances to satisfy this requirement
in cases where the petitioner, whether state or individual, is too poor to pursue all available local
remedies.

IX.

Analysis of CounterArguments
Given the CJHR’s potential to significantly impact a broad range of African individuals,

communities, and governments, arguments against the purpose and reach of the new court will
undoubtedly arise. Below is an analysis of the main counterarguments against the standing and
enforcement mechanisms advocated in the previous section – namely, the defense of state
sovereignty, African cultures’ focus on community over individuality, and the widespread poverty
that might prevent popular participation in the new court.
g. Problem: Citing concerns of state sovereignty, state will resist consenting to
individual standing and strong enforcing mechanisms.
Historically, African states have been reluctant to relinquish any of their sovereignty
because many of them fought long and hard to win it from colonial regimes. After recognizing that
the OAU Charter emphasizes the importance of state “sovereignty. . . territorial integrity, and
independence,” one scholar notes that these principles were “essential in order to consolidate
African states’ hardwon independence and struggle against neocolonialism in all its forms.” 146
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The principle of nonintervention, enshrined in Article III(2) of the OAU Charter, underscores the
importance of defending the sovereignty and independence of African states.147
Although this defensive mentality is understandable, it is ironically the respect for state
sovereignty that poses the biggest threat to the effectiveness of the CJHR, especially with respect to
permitting individuals to file claims and enforcing judgments. States object to strong language
regarding these two principles because it exposes them to liability. The words of Thomas
Buergenthal encapsulate the tension between state sovereignty and the progressive recognition of
individual rights in international law:
[T]he acceptance of the notion that individuals have rights enforceable on the
international plane without the intervention of their state of nationality [has] played
havoc with certain basic international law principles and assumptions. A legal
system developed over centuries to regulate relations between states must make
considerable conceptual adjustments to accommodate the extension of its normative
reach to individuals.148
Notwithstanding the importance of state sovereignty, a general trend has developed in the
international community over the past few decades toward the acceptance of fundamental, non
derogable human rights. The Universal Declaration of Human Rights may have been the catalyst
for this movement, the important components of which include the various international human
rights courts and commissions discussed earlier, the evolving human rights machinery at the
United Nations (not least of which is the newly established Human Rights Council), and the
considerable increase in the breadth and number of international human rights treaty bodies
(CEDAW, UNCAT, ICCPR, CERD). Additionally, there is a growing trend of eroding state
sovereignty to promote the prosecution of war crimes and crimes against humanity, as
demonstrated by the increasing number of international criminal tribunals, hybrid war crimes
tribunals, and the establishment of a permanent International Criminal Court in The Hague.149
Indeed, the twenty-eight African states who ratified the Rome Statute of the ICC
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consequently surrendered some sovereignty to that court.150 Although the ICC respects the
fundamental principle of complimentarity,151 these states have indirectly exposed their citizens to
criminal prosecution in the event that state is unwilling or unable to investigate or prosecute the
alleged crimes.152 Because the target of investigations of abuses of human rights and humanitarian
law are often government leaders themselves, it makes sense for them not to expose themselves to
liability when they are not obligated to do so. Fear of liability is a primary reason why some states
refuse to become members of the ICC or the ACJHR.
Although the ICC does not permit individuals to bring claims, it does allow for individuals
and organizations to suggest cases to the ICC Prosecutor for investigation, after which the
Prosecutor may initiate an investigation that leads to a criminal prosecution.153 The bulk of the
ICC Prosecutor’s investigatory work takes place in Africa, with three active investigations (Sudan,
Uganda, and the Democratic Republic of the Congo) and an intensive analysis of two other
situations (Ivory Coast and the Central African Republic).154 The extent of the abuses of human
rights and humanitarian law, as well as the limited judicial capacity of these states likely motivated
the Prosecutor’s decisions. If given the tools to operate effectively, the new CJHR will be able to
replace or at least complement the jurisdictional reach of the ICC in Africa.
Further, those states that ratified the Banjul Charter have notice of the possibility that they
will face investigations and inquiries for their illegal acts through the African Commission.155
Member states have therefore already relinquished some sovereignty with respect to the
investigation of human rights abuses.
h. Problem: Given many African societies’ emphasis on community and peoples’
rights, there will be cultural resistance to individual standing because it does not
address situations of group harm.
Although the African focus on community is highly relevant to the complaints before the
new court, there are several reasons why it should not prevent individuals from filing claims. First,
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the Banjul Charter emphasizes both individual156 and peoples’157 rights, thus a focus on one over
the other is not necessarily an impediment to justice in the African context.
Second, class actions can be filed that benefit both the group and the individual. This
method is encouraged to promote the greater accountability of perpetrators, as well as an increased
sense of justice among the victims. Another benefit of class actions is that they tend to affect
policy changes and therefore impact communities on a greater scale than a judgment in one
individual’s case. Similarly, the ECHR’s use of general measures demonstrates that an individual
application can result in broad changes to law, policy, and regulations, that can remedy the
suffering of a group of similarly-situated people.
Third, regional practice indicates a broad acceptance of the notion of an individual’s right to
access courts directly, as evidenced by the practice of the Economic Community of West African
States, the Tribunal of the Southern African Development Community, the Court of Justice of the
West African Economic and Monetary Union, the COMESA Court of Justice, and the Court of
Justice of the East African Community.158
Despite the high value of family and community in many African cultures, these important
considerations should not preclude the right of the individual to seek legal redress if he or she
chooses to do so.
i. Problem: The high poverty rate on the continent will prevent many individuals from
bringing claims.
Just because an impoverished farmer might not be able to bring a human rights claim
against his own government does not mean that this option should not be available. There are
instances in the past where NGOs have acted on behalf of individuals to file claims before regional
human rights bodies.159
In fact, many scholars have called for the CJHR to establish a legal aid program to comply
with article 10(2) of the Protocol establishing the African Court of Human and Peoples’ Rights,
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which requires “[a]ny party to a case shall be entitled to be represented by a legal representative of
the party's choice. Free legal representation may be provided where the interests of justice so
require.” A liberal interpretation of this clause could result in the establishment of a legal aid
office with permanent staff and the ability to utilize pro bono assistance from attorneys from across
the world. Ideally, such an office would overcome the most significant barrier to a poor man’s
filing of a lawsuit: legal fees.
One problem is that states are not required to provide counsel for their indigent citizens
before the ACHPR. Article 7(c) of the Banjul Charter, however, gives every individual “the right
to defence, including the right to be defended by counsel of his choice.”160 Perhaps an early
precedent-setting case before the CJHR could apply this article from the Banjul Charter to require
legal aid attorneys for indigent individuals in all cases, similar to the effect of Gideon v.
Wainwright on criminal defendants in the United States.161

X.

Conclusion
As one scholar notes, “The supreme test of any international human rights program is, of

course, the good that it actually does for individuals.”162 In order for the new African Court of
Justice and Human Rights to be a useful and effective forum for individuals to voice their claims, it
must first allow those claims to be filed, and second, utilize strong enforcement mechanisms to
ensure state liability and reinforce the binding nature of its decisions.
The main obstacles to effectiveness in the African system is that most states, especially
those that commit widespread human rights abuses, will likely not consent to individual standing
before the ACJHR, nor will they impose strong enforcement mechanisms for its judgments.
Although some states will fear the erosion of state sovereignty at the CJHR, South African
President Thabo Mbeki offered a good reply to these concerns in a 2003 speech:
34

Nick Leddy
Final Paper

International Courts
Profs. Heywood and Brantley

[B]ecause of our interdependence and indeed because we share a common destiny,
we have to agree that we cannot be ruled by a doctrine of absolute national
sovereignty. We should not allow the fact of the independence of each one of our
countries turn us into spectators when crimes against the people are being
committed . . . … we will have to proceed from the position that we are each our
brothers and sisters keeper.163
This profound quotation addresses the fundamental obstacles facing the CJHR and the
reasons why it should permit individual standing and strong enforcement mechanisms – so
that respect for state sovereignty does not engender complicity to massive abuses of human
rights and humanitarian law, as is arguably the case in Darfur. Notably, Mbeki reiterated
that “[n]ational sovereignty can no longer be used as a cover for gross abuse,” adding that
new institutions of continental governance present ‘a sound basis to stop these
violations.’”164
The central problem with the protocols governing the two predecessors to the CJHRis the
requirement that the violator states consent to individuals and NGOs bringing claims before the
court while simultaneously relying on the state to enforce the judgment. This over-reliance on the
state is adequate in cases where states respect the court and international law in general, but these
states are generally not the ones committing large-scale human rights abuses. Rogue states like
Sudan and Zimbabwe, on the other hand, have leaders that consistently snub international law and
the international community in general. It is unrealistic, therefore, to assume that the CJHR will be
able to address the needs of the most vulnerable people living under the most brutal regimes. For
this reason, the newly merged court must include provisions that permit individuals to file claims,
as well as improved enforcement mechanisms.
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